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Sesavali

Zalis gamoyenebis samarTlebrivi as-

peqtebi saerTaSoriso samarTlis erT-

erTi problemuri da mniSvnelovani 

Temaa. saerTaSoriso samarTlebrivi sis-

temisTvis dRemde aqtualuria Semdegi 

kiTxva: rodis aris Zalis gamoyeneba ka-

nonieri?

Zalis gamoyenebis Sesaxeb gadawyve-

tilebas iRebs mxolod gaero, magram 

uSiSroebis sabWos nebarTviT Zalis ga-

moyenebis ufleba SesaZlebelia, regio-

nalur saerTaSoriso organizaciebsac 

mieniWoT.

Zalis gamoyenebis Tema saerTaSo-

riso samarTalSi gansakuTrebiT aqtua-

luria 2008 wlis agvistos omis Semdeg, 

rodesac ruseTma saqarTvelosTan mima-

r  TebiT daarRvia saerTaSoriso samar-

Tlis ZiriTadi principebi da ganaxor-

ciela agresia suverenuli saxelmwifos 

winaaRmdeg. 
saerTaSoriso samarTlebrivi siste-

ma ar aRmoCnda efeqturi saxelmwifoebs 

Soris Zalis gamoyenebis Tavidan acile-

bis TvalsazrisiT, radgan am sistemas 

ar aqvs qmediTi iZulebiTi meqanizmebi 

saerTaSoriso normebis dasacavad da 

Sesasruleblad. 

amdenad, statiis mizania, gaaanali-

zos Zalis gamoyenebis saerTaSoriso 

samarTlebrivi aspeqtebi; aCvenos, ro-

goria gaeros uSiSroebis sabWos roli, 

generaluri asambleis funqciebi saer-

TaSoriso mSvidobis SenarCunebis pro-

cesSi, ramdenad aferxebs gaeros uSiS-

roebis sabWoSi mudmivi wevrebis mier 

vetos uflebis gamoyeneba mniSvnelova-

ni gadawyvetilebebis droulad miRebas; 

ra gansxvavebaa mSvidobisaTvis safr-

Txis Seqmnasa da SeiaraRebul Tavdasxmas 

Soris, SeiZleba Tu ara Zalis gamoyene-

ba safrTxis arsebobis dros; rogoria 

Tavdacvis uflebis kriteriumebi, ras 

gulisxmobs Zalis gamoyenebis aucile-

bloba da proporciuloba; arasaxelmwi-

foebrivi erTeulis mier ganxorciele-

buli SeiaraRebuli Tavdasxma SeiZleba 

Tu ara gaxdes Tavdacvis uflebis gamo-

yenebis safuZveli; ras niSnavs saerTaSo-

riso samarTlis mixedviT agresiis aqti. 

zemoaRniSnuli sakiTxebis ganxilva 

ki uzrunvelyofs im xarvezebis naTlad 

warmoCenas, romlebic arsebobs saerTa-

Soriso sistemaSi saerTaSoriso mSvido-

bis dacvisa da usafrTxoebis ganmtkice-

bis procesSi da xels Seuwyobs am mimar-

TulebiT gamosavlis povnas. 

statiis pirvel TavSi ganxilulia 

Zalis gamoyenebis samarTlebrivi sa-

fuZvlebi da Zalis gamoyenebis Taobaze 

gadawyvetilebis miRebis meqanizmi; me-

ore Tavi exeba Tavdacvis uflebis ga-

moyenebis kriteriumebs, SeiaraRebuli 

Tavdasxmis saxeebs; mesame Tavi eTmoba 

koleqtiuri Tavdacvis mniSvnelobas, 

koleqtiuri Tavdacvis ormxriv da mra-

valmxriv xelSekrulebebsa da samxedro 

aliansebs; Zalis gamoyenebis samarT le-

brivi aspeqtebisa da kriteriumebis Ses-

wavlis safuZvelze meoTxe TavSi avtori 

samarTlebrivad ganixilavs ruseTis fe-

deraciis mier saqarTvelos winaaRmdeg 

ganxorcielebul agresiis aqts.

xaTuna burkaZe

Zalis gamoyenebis samarTlebrivi 
aspeqtebi saerTaSoriso samarTalSi
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1. Zalis gamoyenebis saerTaSoriso 
samarTlebrivi safuZvlebi

1.1. Zalis gamoyenebis cneba

Zalis gamoyenebis zusti reguli-

reba miznad isaxavs mSvidobian, ormxriv 

TanamSromlobas qveynebs Soris. saxelm-

wifos Sida samarTlebrivma sistemam Ta-

n daTanobiT uari Tqva Zalis gamoyenebis 

monopolizaciaze da, ZiriTadad, Zalis 

gamoyenebis SesaZlebloba Tav dacvis 

mizniT dauSva. 

Tanamedrove saerTaSoriso samar-

Tali Zalis gamoyenebis Sesaxeb efuZneba 

gaeros wesdebas. gaeros wesdebis av-

torebs surdaT Zalis nebismieri saxiT 

gamoyenebis akrZalva, Tumca, imavdrou-

lad, gaiTvaliswines calkeuli gamonak-

lisebi, romlebic regulirdeba gaeros 

wesdebis Sesabamisad.

gaeros Seqmnis erT-erTi ZiriTadi 

mizani me-20 saukuneSi saerTaSoriso 

sa marTlis modernizeba gaxldaT. li-

derebma gadawyvites: `SeeqmnaT piro be-

bi samarTlianobis dasacavad da xel-

Se k rulebebidan da saerTaSoriso sa-

marTlis sxva wyaroebidan gamomdinare 

valdebulebebis pativsacemad, aseve Ta-

obebis gadasarCenad omisgan, romelmac 

orjer warmoudgeneli ubedureba mou-

tana kacobriobas~.1 
gaeros wesdebis me-2 muxlis me-4 

punqtis Tanaxmad, gaerTianebuli ere-

bis organizaciis yvela wevri Tavs ika-

vebs saerTaSoriso urTierTobebSi Za-

liT muqarisa an misi gamoyenebisagan, 

ro  gorc nebismieri saxelmwifos teri-

toriuli xelSeuxeblobisa da politi-

kuri damoukideblobis winaaRmdeg, ase-

ve gaerTianebuli erebis miznebTan Se-

uTavsebeli raime sxva saxiT.2 

me-2 muxlis me-4 punqti miTiTebaa 

Zalis gamoyenebaze da ara omis warmoe-

baze. termini `omi~ miuTiTebs viwro da 

konkretul samarTlebriv mdgomareo-

baze, romelic iwyeba omis gamocxadebiT 

da mTavrdeba zaviT. magaliTad, iaponiam 

uari Tqva, gamoecxadebina omi CineTTan 

da `omis~ nacvald gamoiyena saxelwode-

ba `samxedro operaci manjuriaSi~ (1932-

1941 wlebi).3

amdenad, termin `Zalis gamoyenebis~ 

upiratesoba aris is, rom igi moicavs ne-

bismier Zalismier formas. Sesabamisad, 

Zalis gamoyenebis akrZalva ar aris da-

mokidebuli imaze, saxelmwifo Tu ra 

saxels daarqmevs samxedro konfliqts.

meore mxriv, gaeros wesdebis me-2 

muxlis me-4 punqti gaeros wevrebs mou-

wodebs, Tavi Seikavon ZaliT damuqre-

bis an misi gamoyenebisagan nebismieri 

saxelmwifos teritoriuli mTliano-

bis an politikuri damoukideblobis 

wi naaRmdeg, an ganaxorcielon iseTi 

qmedeba, romelic ewinaaRmdegeba gaeros 

miznebs. aqve ismis kiTxva – Zalis gamoy-

enebis akrZalva xom ar aris pirobiTi 

da ramdenad dasaSvebia misi gamoyeneba 

farTo gagebiT im SemTxvevaSi, Tu igi 

ar aris mimarTuli romelime qveynis 

teritoriuli mTlianobis an politi-

kuri damoukideblobis winaaRmdeg? 

ramdenad SesaZlebelia humanitaruli 

intervenciisa da Zalis gamoyenebis `al-

truistuli~ SemTxvevebis gamarTleba? 

udavod SeiZleba iTqvas, rom am normis 

dadgenis mTavari mizani iyo patara sa-

xelmwifoebisaTvis myari garantiebis 

Seqmna da ara nebismieri formiT Zalis 

gamoyenebis akrZalva.4 
gaeros wesdeba uSvebs saerTaSori-

so samarTalSi Zalis gamoyenebas Semdeg 

SemTxvevebSi: individualuri an koleq-

tiuri Tavdacvis uflebis ganxorci e-

lebisas; gaeros uSiSroebis sabWos mi-

er sanqcirebul an kontrolirebad sa-

m xedro operaciebSi monawileobisas; 

meore qveynis Txovnis safuZvelze am 

uka nasknelis teritoriaze Zalis gamoy-

enebisas. 

amdenad, Zalis gamoyeneba gulisx-

mobs nebismier Zalismier formas, xo-

lo misi gamoyenebis kanoniereba gan-

isazRvreba gaeros wesdebiT dadgenili 

gamonaklisi SemTxvevebis farglebSi. 

 1.2. Zalis gamoyenebis 

samarTlebrivi safuZvlebi 

gaeros wesdebis mixedviT

gaeros wesdebis me-7 Tavis Tanaxmad, 

mSvidobisadmi safrTxis Seqmnis, mSvi-

dobis xelyofis an agresiis aqtis Sem-
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x. burkaZe, Zalis gamoyenebis samarTlebrivi aspeqtebi saerTaSoriso samarTalSi

TxvevebSi uSiSroebis sabWo uflebam-

osilia gadawyvitos, Tu ra iZulebiT 

zomebs gamoiyenebs. es zomebi SeiZleba 

moicavdes ekonomikur urTierTobaTa, 

sarkinigzo, sazRvao, sahaero, safosto, 

satelegrafo, radio Tu komunikaciis 

sxva saSualebaTa srul an nawilobriv 

Sewyvetas, agreTve diplomatiuri urT-

ierTobebis gawyvetas. 

Tu uSiSroebis sabWo miiCnevs, rom 

zemoaRniSnuli zomebi arasakmarisia, 

igi uflebamosilia, sahaero, sazRvao 

Tu saxmeleTo ZalebiT iseTi moqmedeba 

ganaxorcielos, romelic aucilebelia 

saerTaSoriso mSvidobis dasacavad da 

aRsadgenad. 

organizaciis yvela wevri imisaT-

vis, rom Tavisi wvlili Seitanos saer-

TaSoriso mSvidobisa da usafrTxoe-

bis dacvaSi, valdebulebas kisrulobs, 

uSiSroebis sabWos gankargulebaSi, misi 

moTxovniT da sagangebo SeTanxmebisa Tu 

SeTanxmebaTa Sesabamisad, gadasces saer-

TaSoriso mSvidobisa da usafrTxoebis 

dasacavad aucilebeli SeiaraRebuli 

Zalebi, daxmareba da momsaxurebis sa-

Tanado saSualebebi maT teritoriaze 

gavlis uflebis CaTvliT.

rac Seexeba Zalis gamoyenebas Tav-

da cvis mizniT, yovel konkretul SemT-

xvevaSi unda iyos daculi garkveuli 

ZiriTadi pirobebi: Tavdacvis miz niT 

gamoyenebuli Zala ar unda iyos sa-

da m  sjelo xasiaTis; Zalis gamoyeneba 

unda iyos ukiduresad aucilebeli; 

Ta v dacvisaTvis Zalis gamoyenebis mi-

zani unda iyos Tavdasxmis SeCereba an 

mogerieba;5 ar unda arsebobdes raime 

sxva praqtikuli alternativa, romlis 

Tanaxmadac Zalis gamoyeneba aucile-

blobas kargavs. 

rogorc gaeros marTlmsajulebis 

saerTaSoriso sasamarTlom navTobis 

platformis saqmeze daadgina: saerTa-

So riso samarTlis moTxovna, rom Tav-

dacvis mizniT ganxorcielebuli Ronis-

Ziebebi unda iyos aucilebeli am mizneb-

isaTvis, aris Seuvali da obieqturi 

da ar tovebs saSualebas diskreciuli 

RonisZiebebisaTvis.6

zemoaRniSnulidan gamomdinare, Tu 

ar arsebobs Zalis gamoyenebis Sesabamisi 

samarTlebrivi safuZveli an es qmedeba 

sanqcirebuli araa uSiSroebis sabWos 

mier gaeros wesdebis me-7 Tavis Tanaxmad, 

Zalis gamoyeneba kanongareSed miiCneva. 

1.3. gadawyvetilebis miRebis 

meqanizmi

1.3.1. uSiSroebis sabWos 

uflebamosileba

gaeros wesdebis me-7 Tavis Tanaxmad, 

uSiSroebis sabWo gansazRvravs mSvido-

bisaTvis nebismieri safrTxis, mSvido-

bis ama Tu im xelyofis an agresiis aqtis 

arsebobas da SeimuSavebs rekomendaci-

ebs an wyvets, Tu ra zomebi unda miiRon 

saerTaSoriso mSvidobisa da uSiSroebis 

dasacavad an aRsadgenad. 

mSvidobisaTvis safrTxis Seqmna unda 

ganimartos ufro farTo mniSvnelobiT, 

vidre SeiaraRebuli Tavdasxma.7 isini 

erTmaneTisagan gansxvavdebian SedegiT. 

 nebismier saxelmwifos an saxelmwifoTa 

jgufs SeuZlia gamoiyenos individu-

aluri an koleqtiuri Tavdacvis ufle-

ba SeiaraRebuli Tavdasxmis winaaRm-

deg, xolo mSvidobisaTvis safrTxis 

Seqmnisas mxolod uSiSroebis sabWoa 

uflebamosili, miiRos koleqtiuri usa-

frTxoebis zomebi.8

uSiSroebis sabWos 1540 rezolucia 

adasturebs, rom birTvuli, qimiuri an 

biologiuri iaraRis gavrceleba safr-

Txea saerTaSoriso mSvidobisa da usa-

frTxoebisaTvis.9 

amasTanave, uSiSroebis sabWom SeiZ-

leba adamianis uflebebis xelyofa Za-

lis gamoyenebis gareSec CaTvalos 

safr Txed mSvidobisTvis.10garda amisa, 

swo red uSiSroebis sabWoa uflebamosi-

li, daadginos agresiis faqti. Tumca, 

amavdroulad, igi aris politikuri da 

ara sasamarTlo organo. amdenad, misi 

gadawyvetilebebi politikur safu Z-

vlebs eyrdnoba. xuTi mudmivi saxelm-

wifos (amerikis SeerTebuli Statebi, 

ga erTianebuli samefo, safrangeTi, Ci-

neTi da ruseTis federacia) erToblivi 

xmebis gareSe uSiSroebis sabWoSi mniSv-
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nelovani gadawyvetilebebi ver miiRe ba, 

rac vrceldeba am Tu im qmedebis agre-

siis aqtad aRiarebazec. Sesabamisad, Tu 

romelime mudmivi wevri saxelmwi fos 

politikur interesSi ar Sedis ga da-

wyve tilebis miReba, mas SeuZlia Se afe-

rxos/dablokos procesi da uSiSro ebis 

sabWo aRmoCndes uunaro saerTaSoriso 

mSvidobisa da usafrTxoebis uzrunve-

lyofisas. 

uSiSroebis sabWos mier saerTaSo ri-

so mSvidobisa da usafrTxoebis Senar-

CunebisaTvis miRebuli gadawyvetile-

bebi savaldebuloa.11 gaeros wesdebis 

48-e muxlis Tanaxmad, maTi Sesruleba 

SeiZleba daevalos ramdenime wevr 

qveyanas, Tu sabWo miiCnevs, rom isini 

ufro ukeT ganaxorcieleben Sesabamis 

RonisZiebas, an yvelas. garda amisa, es 

muxli nebas rTavs wevrebs, ganaxor-

cielon sabWos gadawyvetilebebi regi-

onaluri organizaciebis meSveobiT.12 

1.3.2. generaluri asamblea

1950 wels generalurma asambleam 

mi  iRo cnobili rezolucia `erToba 

mSv i   dobisTvis~, romelSic aRiniSna, 

rom uSiSroebis sabWoSi mudmivi wevre-

bis erTsulovnebis nakleboba afer-

xebs sabWos ZiriTadi pasuxismgeblobis 

Sesrulebas mSvidobisa da usafrTxoe-

bis uzrunvelyofis saqmeSi. genera-

lu r ma asambleam SesaZlebelia miiRos 

Sesabamisi rekomendaciebi koleqtiuri 

RonisZiebebis Sesaxeb mSvidobis xelyo-

fis an agresiis dros. Tu am periodSi 

generaluri asambleis sesia ar mimdi-

nareobs, riggareSe specialuri sesia 

moiwveva 24 saaTSi, uSiSroebis sabWos 7 

wevris an organizaciis wevrTa umravle-

sobis moTxovniT, an umravlesobisagan 

Tanxmobis miRebis safuZvelze.13 miuxe-

davad amisa, zemoaRniSnul rezolucias 

ar SeuZlia cvlilebebi Seitanos gaer-

os wesdebaSi.14 amasTanave, generaluri 

asambleis mier miRebul rekomendaciebs 

ar aqvs savaldebulo xasiaTi da maTi 

Sesruleba wevri qveynebisTvis aris mxo-

lod nebayoflobiTi.15

1962 wels marTlmsajulebis saer-

TaSoriso sasamarTlom sarekomendacio 

daskvnaSi gaeros calkeuli xarjebis 

Sesaxeb miuTiTa, rom mxolod uSiSroe-

bis sabWo aris uflebamosili, daakis-

ros wevr qveyanas gaeros wesdebis me-7 

Tavidan gamomdinare valdebulebebi.16 

`civi omis~ periodSi generaluri 

asamblea cdilobda, aeRo uSiSroebis 

sabWos ZiriTadi pasuxismgebloba saer-

TaSoriso mSvidobisa da usafrTxoebis 

uzrunvelyofis saqmeSi, Tumca `civi 

omis~ Semdgom periodSi es tendencia 

TandaTan Seicvala.17 

saboloo jamSi, uSiSroebis sabWos 

mier Tavisi mandatis Seusruleblobis 

SemTxvevaSi, gaeroSi arc erT sxva orga-

nos ar SeuZlia misi Canacvleba. 

2. Tavdacvis ufleba

2.1. Tavdacvis uflebis 

kriteriumebi

1996 wels marTlmsajulebis saerTa-

Soriso sasamarTlom erT-erT sareko-

mendacio daskvnaSi miuTiTa, rom sa sa-

marTlo yovelTvis iTvaliswinebs nebis-

mieri saxelmwifos uflebas, gamoiyenos 

gaerTianebuli erebis organizaciiis 

mier misTvis 51-e muxliT miniWebuli 

Tavdacvis ufleba.18 

miuxedavad amisa, marTlmsajulebis 

saerTaSoriso sasamarTlo, imavdrou-

lad aRniSnavs, rom TiToeulma saxelmwi-

fom Tavdacvis ufleba unda gamoiyenos 

mxolod gansakuTrebul SemTxvevebSi.19

gaeros wesdebis 51-e muxli adgens, 

rom `es wesdeba ar exeba individualuri 

an koleqtiuri Tavdacvis xelSeuval 

uflebas, Tu organizaciis wevrebze Se-

iaraRebuli Tavdasxma moxda manam, sanam 

uSiSroebis sabWo ar miiRebs mSvido-

bisa da usafrTxoebis dasacavad sxva 

zomebs...~.

amdenad, 51-e muxli moicavs ro-

go rc individualur, ise koleqtiur 

Tav dacvas da gulisxmobs zemoaRniS-

nuli xelSeuvali uflebis gamoyenebas 

SeiaraRebuli Tavdasxmis SemTxvevaSi. 

garda amisa, arsebobs gansazRvruli 

kriteriumebi, romlebic unda daicvan 

Tavdacvis uflebis gamoyenebisas. 
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marTlmsajulebis saerTaSoriso sa-

samarTlom nikaraguis saqmis ganxilvi-

sas miuTiTa, rom 51-e muxli ar Seicavs 

raime specialur wess imis Sesaxeb, Tu 

saxelmwifom rogor unda ganaxorcie-

los konkretuli iZulebiTi zoma. Tumca 

saerTaSoriso CveulebiTi samarTali 

gansazRvravs, rom pasuxi SeiaraRebul 

Tavdasxmaze unda iyos proporciuli da 

aucilebeli. 20

marTlmsajulebis saerTaSoriso sa-

samarTlom proporciulobisa da auci-

leblobis kriteriumebis dacva xelaxla 

daadastura 2003 wels navTobis plat-

formis saqmesTan dakavSirebiT miRebul 

gadawyvetilebaSi.21 

faqtobrivad, proporciulobisa da 

aucileblobis kriteriumebs Tan axlavs 

mesame kriteriumic, rac gulisxmobs da-

uyovneblivi reagirebis aucileblobas. 

istoriulad zemoaRniSnuli samive 

kriteriumi `karolinas~ saqmidan mom-

dinareobs.22

saxeldobr, 1837 wlis ajanyebam ko-

loniur kanadaSi pova aqtiuri mxardaW-

era amerikel moxaliseebsa da kerZo 

mimwodeblebSi, romlebic moqmedebdnen 

regionis sazRvarTan, SeerTebul Sta-

tebSi. britanelebma CaTvales, rom gem 

`karolinas~ meSveobiT meamboxeebs ama-

ragebdnens sxvadasxva masaliT. brita-

neTis Zalebma kanadis mxridan gadmokve-

Tes SeerTebuli Statebis sazRvari gemis 

dasaufleblad. SeerTebuli Statebis 

ori moqalaqe Setakebis dros gemze 

daiRupa, xolo erTi britaneli oficeri 

daakaves mkvlelobisTvis.23

SeerTebulma Statebma dagmo brita-

ne Tis mTavrobis qmedeba da miiCnia, rom 

gaerTianebulma samefom daarRvia Sta-

tebis suvereniteti. SeerTebuli St a  -

tebis saxelmwifo mdivanma daniel veb-

sterma britaneTis mTavrobisgan mo  i-

Txova Tavdacvis uflebis gamoyene bis 

kanonierebis dasabuTeba, aucileblo-

bis, proporciulobisa da droulobis 

kriteriumebTan Sesabamisobis Tval sa z-

risiT.24 

birTvuli iaraRis saqmeze gaeros 

marTlmsajulebis saerTaSoriso sasa -

mar Tlom sarekomendacio daskvnaSi da-

adgina, rom aucileblobisa da propor-

ciulobis kriteriumebi Zalis gamoye-

nebis nebismieri SemTxvevis mimarT moq-

me debs, maT Soris, gaeros wesdebis 51-e 

muxlis Sesabamisad Tavdacvis mizniT Za-

lis gamoyenebisas.25 garda amisa, saqmeze 

– nikaragua amerikis SeerTebuli Sta-

tebis winaaRmdeg – gaeros marTl msa ju-

lebis saerTaSoriso sasamarT lom da-

adgi na, rom Tavdacvis uflebis mi z  niT 

Se i  araRebuli Tavdasxmis proporci  u li 

da mis mosagerieblad aucilebeli Ro-

nisZiebebis ganxorcieleba saerTaSo-

riso CveulebiT samarTalSi aRiarebu-

li normaa.26 

aucileblobis kriteriumi efuZneba 

Semdeg garemoebebs: a) saxelmwifo iyenebs 

Tavdacvis uflebas, rodesac Tavdasxma 

dawyebulia konkretuli qveynis mier; b) 

Zala gamoiyeneba mxolod SeiaraRebuli 

Tavdasxmis winaaRmdeg da ara inciden-

tis an sxva msgavsi SemTxvevis dros; g) 

amoiwura yvela misaRebi alternatiuli 

saSualeba. Sesabamisad, Tu diplomatiu-

ri, ekonomikuri, sainformacio, samarT-

lebrivi an sxva gzebiT SesaZlebelia 

safrTxis Sekaveba, TavdacviTi mizniT 

Zalis gamoyeneba miiCneva gaeros wesdeb-

is me-2 muxlis me-4 punqtis darRvevad.27 
sxva sityvebiT, Zalis gamoyeneba auci-

lebeli ar aris manam, sanam Sedegi miiRw-

eva mSvidobiani RonisZiebebiT.28 
proporciuloba aris Zalis gamoy-

enebis samarTlis fundamenturi kompo-

nenti.29 istoriulad igi samarTliani 

omis Teoriis nawilia.30 proporciulo-

bis principi zRudavs TavdacviT qmede-

bas im farglebSi, rac aucilebelia 

Ta vdasxmis mosagerieblad.31 amdenad, 

proporciuli Zala gulisxmobs Zalis 

im odenobiT gamoyenebas, romelic sa-

Tanadoa Setevis Sesakaveblad. mesame 

kriteriumi vebsteris formulidan mo-

m dinareobs da niSnavs dauyovnebliv, 

yo velgvari fiqrisa da yoymanis gareSe 

Tavdasxmis SeCerebis mizniT, aqtiur mo-

qmedebaze gadasvlas.32 

Tavdacvis uflebis kriteriumebis 

dacva gamoyenebul Zalas kanonierad ver 
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aqcevs, Tu igi, sxva safuZvlidan gamom-

dinare, ukanonoa. amdenad, Tu qmedeba 

kanongareSea, Zalis gamoyenebis an pro-

porciulobis Seswavlis saWiroeba ar 

ar  sebobs.

2.2. SeiaraRebuli Tavdasxmis 

definicia

51-e muxli miuTiTebs, rom Tavdacvis 

ufleba gamoiyeneba SeiaraRebuli Ta v-

dasxmis arsebobisas. Sesabamisad, zu s-

tad unda ganisazRvros termini `Seia ra-

Rebuli Tavdasxma~. 

rogorc gaeros marTlmsajulebis 

saerTaSoriso sasamarTlom nikaraguis 

saqmis Sesaxeb gadawyvetilebaSi aRni-

Sna, `saerTaSoriso sazRvris meore mxa-

res samxedro SenaerTebis qmedeba aris 

SeiaraRebuli Tavdasxmis forma, Tu 

ufro didi masStabisaa, vidre ubralo 

sasazRvro incidenti~.33 
sxvadasxva inglisurenovani leqsi-

koni ganmartavs, rom Tavdasxma aris re-

aluri qmedeba da ara safrTxe. garda ami-

sa, mxedvelobaSia misaRebi gaeros wesde-

bis me-2 muxlis me-4 punqti. is krZalavs 

rogorc Zalis gamoyenebas, aseve aseTi 

safrTxis Seqmnas. Sesabamisad, rTulia 

imis warmodgena, rom gaeros wesdebis 

avtorebs 51-e muxlSi gamorCaT fraza 

`an safrTxis arsebobisas~.34 miT ufro, 

rodesac 51-e muxlidan zemoaRniSnuli 

frazis gamoricxva Seesabameba gaeros 

mTavar mizans, Seakavos Zalis calmxrivi 

gamoyeneba. amdenad, mkvlevarTa umrav-

lesoba SeiaraRebul Tavdasxmad miiC-

nevs aqtiur Tavdasxmas, romelic moxda 

da ara Tavdasxmis safrTxes.35

2001 wlis 11 seqtembris Semdeg dai-

wyo msjeloba imaze, moicavs Tu ara 51-e 

muxliT gaTvaliswinebuli SeiaraRebuli 

Tavdasxma teroristul Tavdasxmas. 51-e 

muxli ar miuTiTebs, rom SeiaraRebuli 

Tavdasxma momdinareobs saxelmwifos-

gan, Tumca es piroba SeiZleba iyos bun-

dovani. Tavdacvis ufleba aris gamon-

aklisi Zalis gamoyenebis zogadi akr-

Zalvidan da me-2 muxlis me-4 punqti 

gamoxatavs akrZalvas saxelmwifoebTan 

mimarTebaSi. 

miuxedavad amisa, Tu sxva qveynis 

te ritoriaze momzadda Tavdasxma ara-

sa xelmwifoebrivi erTeulis mier, mi iC-

neva, rom man SeiZleba gamoiwvios igive 

Sedegi, rasac gamoiwvevs saxelmwifos 

mier ga n xorcielebuli Tavdasxma. ama-

s Tanave, argumentad SesaZlebelia ga-

mo iyenon gaeros generaluri asam bleis 

rezolucia `agresiis definiciis~ Se-

sa xeb, romelic gansazRvravs, rom Se i-

araRebuli bandebis, jgufebis, arale-

galuri da daqiravebuli Zalebis mi er 

ganxorcielebuli Tavdasxma sa xel-

mwi fos winaaRmdeg aris imave simZimis, 

rogorc regularuli an sxva mudmiv 

sawyisebze myofi Zalebis Tavdasxma.36 
marTlmsajulebis saerTaSoriso sasa-

marTlom ganmarta es debuleba, rogorc 

CveulebiTi saerTaSoriso samarTlis 

norma. Tumca generaluri asambleis re-

zolucia TavisTavad ar iwvevs samarT le-

b rivi valdebulebis warmoSobas.37 aseT 

viTarebas, samarTlebrivad, SesaZloa, 

uwodon konstruqciuli SeiaraRebuli 

Tavdasxma an SeiaraRebuli Tavdasxmis 

ekvivalenturi situacia.38 amdenad, ara-

saxelmwifoebrivi SeiaraRebuli Ta v-

dasxma SeiZleba gaxdes Tavdacvis uf-

lebis gamoyenebis safuZveli, Tu aseTi 

Tavdasxma sakmarisi simZimisaa da mom-

dinareobs ucxo qveynis teritoriidan. 

konstruqciuli Tavdasxma srulad 

rodia moklebuli saerTaSoriso sama-

r   Tlebriv safuZvels. igi Tavdacvis 

uf    lebis farTo koncefciaze mianiS-

nebs da aCvenebs, rom SeiaraRebuli Ta-

v dasxmisTvis ar aris aucilebeli, es 

qmedeba saxelmwifosgan momdinareob-

des. dRevandeli realobis gaTvalis-

winebiT, amgvar safrTxes, romelic wa-

mosulia arasaxelmwifoebrivi erTe -

ulisagan, albaT, teroristi unda vuwo-

doT.39 

11 seqtembris movlenebze saerTa So-

riso reaqcia adasturebs, rom Sei a ra-

Rebuli Tavdasxmis koncefcia ar aris 

SezRuduli saxelmwifos qmedebebiT. 

uSiSroebis sabWom cno Tavdacvis ufle-

ba Tavis or rezoluciaSi, romlebic 

dauyovnebliv miiRes teroristuli Tav-

dasxmis Semdeg.40 
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rezoluciebi zustad ar gansazRv-

ravs, rom teroristuli aqti Tanabaria 

SeiaraRebuli Tavdasxmisa, magram Tav-

dacvis uflebis aRiarebisas uSiSroe-

bis sabWos mouwia gaeTvaliswinebina, 

rom es iyo teroristuli Tavdasxma, 

rogorc Se iaraRebuli Tavdasxma 51-e 

muxlis miznidan gamomdinare. miT ufro, 

rodesac im droisTvis ukve cnobili 

iyo, rom igi gaxldaT teroristuli 

organizaciis mier ganxorcielebuli. 

uSiSroebis sabWos msgavsi pozicia 

hqondaT sxva saerTaSoriso organiza-

ciebs. maga liTad, Crdiloatlantikur 

sabWoSi Se Tanxmdnen: Tavdasxma pirda-

pir momdi nareobda sazRvargareTidan 

SeerTebu li Statebis winaaRmdeg, rac 

miiCnies qmedebad, romelzec vrceldeba 

vaSingtonis xelSekrulebis me-5 mux-

li, romelic acxadebs: SeiaraRebuli 

Tavdasxma aliansis erT an met wevrze 

evropasa da CrdiloeT amerikaSi ganix-

ileba Tavdasxmad yvelas winaaRmdeg. 41

zemoaRniSnulidan gamomdinare, Se i-

araRebuli Tavdasxma SeiZleba ganaxor-

cielos rogorc saxelmwifom, ise aras-

axelmwifoebrivma erTeulma ucxo qvey-

nis teritoriidan.42 

3. koleqtiuri Tavdacva

3.1. koleqtiuri Tavdacvis 

mniSvneloba

gaeros wesdebis 51-e muxlSi gamoye-

nebuli fraza ̀ individualuri an koleq-

tiuri Tavdacva~ martivi gasagebi rodia. 

praqtikaSi ganasxvaveben Tavdacvis oTx 

kategorias, esenia: a) individualuri 

Ta vdacva, ganxorcielebuli individu-

alurad; b) individualuri Tavdacva, 

ganxorcielebuli koleqtiurad; g)ko-

leqtiuri Tavdacva, ganxorcielebu-

li individualurad; d)koleqtiuri 

Ta vdacva, ganxorcielebuli koleqti-

urad. pirveli kategoria gulisxmobs 

Tavdacvis uflebis uSualod gamoyene-

bas. Tu erTi saxelmwifo Tavs esxmis me-

ores, Tavdasxmis obieqti saxelmwifo 

Tavad reagirebs Setevaze. meore kate-

goriis SemTxvevaSi, agresori axorci-

elebs Tavdasxmas ramdenime saxelmwi-

foze erTdroulad an Tanmimdevrulad, 

Tavdasxmis obieqti qveynebi ki ufle-

bamosilni arian, mimarTon TavdacviT 

RonisZiebebs. mesame kategoriis dros 

Tavdasxmas individulurad SeiZleba 

upa  suxos im saxelmwifom, romelzec 

ar ganxorcielebula Seteva, magram is 

Tavdasxmis Sekavebis mizniT exmareba 

dazaralebul qveyanas. gaeros wesde-

bis Tanaxmad, nebismier wevr qveyanas 

SeuZlia, daexmaros meore saxelmwifos, 

Tu igi Tavdasxmis msxverplia.43 meoTxe 

kategoriis SemTxvevaSi koleqtiuri 

Tav  dacva xorcieldeba koleqtiurad 

anu ori an meti saxelmwifo erTobli vad 

exmareba dazaralebul qveyanas. 

marTlmsajulebis saerTaSoriso 

sa   samarTlo nikaraguis saqmeSi miuTi-

Tebs, rom saxelmwifoebs koleqtiuri 

Tavdacvis ufleba aqvT ara marto gaer-

os wesdebis 51-e muxlidan gamomdin-

are, aramed aRiarebulia saerTaSoriso 

CveulebiTi samarTlis mixedviT.44

3.2. koleqtiuri Tavdacvis 

xelSekrulebebi

gaeros  wesdebis  52-e muxlis   Tana xmad, 

dasaSvebia regionalur SeTanxmebaTa an 

organoTa arseboba saerTaSoriso mSvi-

dobisa da uSiSroebis dacvasTan da-

kavSirebuli iseTi sakiTxebis gadasaw-

yvetad, romlebic Sesaferisia region-

aluri moqmedebisaTvis, im pirobiT, rom 

aseTi SeTanxmebebi an organoebi da maTi 

saqmianoba Seesabameba organizaciis miz-

nebsa da amocanebs. organizaciis wevreb-

ma, romlebmac aseTi SeTanxmebebi dades 

an aseTi organoebi Seqmnes, yoveli Rone 

unda ixmaron adgilobrivi davis mSvi-

dobiani gadawyvetis misaRwevad aseT 

regionalur SeTanxmebaTa an aseTi re-

gionaluri organoebis daxmarebiT, vi-

dre es dava gaeros uSiSroebis sabWos 

gadaecema. uSiSroebis sabWom dainter-

esebul saxelmwifoTa iniciativiT an 

Tavad unda waaxalisos aseT regionalur 

SeTanxmebaTa an aseTi regionaluri or-

ganoebis daxmarebiT adgilobrivi davis 

mSvidobiani gadawyveta.45 52-e muxlSi 
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gamoyenebuli sityva `regioni~ qveynebis 

mxolod geografiuli siaxlovis gaT-

valiswinebiT ar unda ganimartos. igi, 

upirveles yovlisa, gulisxmobs saxelm-

wifoTa gaerTianebas maTi interesebi-

dan da kavSirebidan gamomdinare.46 er-

Tnairi faseulobebis mqone saxelmwi-

foebis TiToeul jgufs aqvs saerTo 

interesebi da erToblivad uzrunvel-

yofen saerTaSoriso mSvidobisa da usa-

frTxoebis SenarCunebas.47 regionaluri 

SeTanxmebebi or an met qveyanas exeba.48 

koleqtiuri Tavdacvis xelSekruleba 

aris instrumenti, romlis safuZvelze 

xelSemkvreli mxareebi acxadeben, rom 

SeiaraRebuli Tavdasxma TiToeul maT-

ganze ganixileba Tavdasxmad yvela maT-

ganze da am SemTxvevaSi TiToeuli mxare 

iRebs pasuxismgeblobas, daexmaros dan-

arCenebs. 

zemoaRniSnuli daxmarebis xel  Sek  -

ru lebebi SeiZleba iyos ormxrivi da 

mra valmxrivi. magaliTad, amerikis Se-

erTebul Statebsa da samxreT koreas 

Soris 1953 wels dadebuli SeTanxmeba 

ormxrivi xelSekrulebis magaliTia.49 

mravalmxrivi xelSekruleba ki ideba 

orze met saxelmwifos Soris da warmoad-

gens koleqtiuri Tavdacvis koleqtiur 

movaleobas.50 koleqtiuri Tavdacvis 

xel Sekrulebebs SeuZliaT Seakavon po-

tenciuri mowinaaRmdegeebi da xeli Se-

uwyon xelSemkvrel mxareebs Soris or-

mxrivi politikuri interesebis ganvi-

Tarebasa da samxedro mxardaWeris ga-

Zlierebas. 

3.3. samxedro aliansebi 

samxedro aliansebi iqmneba saxelmwi-

foTa integraciis safuZvelze da miznad 

isaxavs wevr qveynebs Soris mWidro Tan-

amSromlobas rogorc samxedro, ise po-

litikur sakiTxebze. igi xels uwyobs 

solidaruli pasuxismgeblobis warmo-

Sobas gaerTianebis wevrebs Soris. ali-

ansis SeTanxmebas, daexmaros wevr qve-

yanas, romelic Tavdasxmis obieqtia, 

asrulebs TiToeuli mokavSire qveynis 

mTavroba.51 rogorc wesi, samxedro ali-

ansebis saqmianobis ZiriTadi princi-

pia misi TiToeuli wevri saxelmwifos 

usafrTxoebis dacva. magaliTad, Crdi-

loatlantikuri xelSekrulebis orga-

ni zaciis (dafuZnebuli 1949 wlis 4 ap-

rils) umTavresi mizania, misi wevrebis 

Tavisuflebisa da usafrTxoebis uzrun-

velyofa politikuri da samxedro saSu-

alebebiT gaeros wesdebis principebis 

Sesabamisad. aliansis SigniT solida-

roba da erTianoba yoveldRiuri Tana-

mSromlobis meSveobiT xels uwyobs er-

Toblivi ZalebiT usafrTxoebis Ziri-

Tadi gamowvevebis daZlevas. samxedro 

aliansi SeiZleba Tanabrad eyrdnobodes 

rogorc Zlier, ise patara saxelmwi-

foebs, rogorc es arsebobs Crdiloat-

lantikuri xelSekrulebis organiza-

ciis SemTxvevaSi. natoSi yvela wevri sa-

xelmwifo, ganurCevlad teritoriuli 

sididisa, mosaxleobis raodenobisa, 

eko nomikuri ganviTarebis maCveneblebi-

sa, politikuri da samxedro Zlierebisa, 

Tanabrad monawileobs gadawyvetilebis 

miRebis procesSi. magaliTad, patara da 

mcirericxovan luqsemburgs aliansSi 

zustad iseve SeuZlia daayenos an dab-

lokos sakiTxi, rogorc did da Zlier Se-

erTebul Statebs.52 samxedro aliansebis 

farglebSi wevr saxelmwifoebs SeuZli-

aT gamarTon konsultaciebi, Tu rome-

lime maTganis teritoriul mTlianobas, 

politikur damoukideblobasa da usaf-

rTxoebas safrTxe daemuqra. amasTa nave, 

mxareebi cal-calke da erToblivad ur-

TierTTanadgomis gziT aviTareben Tavi-

anT individualur da koleqtiur SesaZ-

leblobebs. 

4. ruseTis federaciis mier 
saqarTvelos winaaRmdeg 
ganxorcielebuli agresiis 
samarTlebrivi analizi

4.1. faqtobrivi garemoebebi – samSvi-

dobo formatis krizisi da saqarT-

velos teritoriebis okupacia

saqarTvelos mier damoukideblobis 

aRdgenisa da sabWoTa kavSiris daSlis 

Semdeg sabWoTa imperiis samarTalmem-

kvidrem – ruseTis federaciam ganagrZo 

SeiaraRebuli  konfliqtebis  inspiri-
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x. burkaZe, Zalis gamoyenebis samarTlebrivi aspeqtebi saerTaSoriso samarTalSi

re ba saqarTvelos teritoriaze, saxel-

dobr, afxazeTis avtonomiuri res-

pu  b  li kisa da yofili samxreT oseTis 

av tonomiuri olqis teritoriebze. 

ru   seTis xelisufleba sistematurad 

aiaraRebda separatistebs, uwevda maT 

samxedro, finansur da politikur mxar-

daWeras. 

XX saukunis 90-ian wlebSi ruseTma 

regularuli jarisa da daqiravebu li 

pirebis meSveobiT ganaxorciela qar-

Tvelebis eTnikuri wmenda, rac dadas-

turebulia euTos budapeStis 1994 wlis 

5-6 dekembris, lisabonis 1996 wlis 2-3 

dekembrisa da stambulis 1999 wlis 18-19 

noembris samitebis daskvniTi aqtebiT53 

da gaeros generaluri asambleis mier 

2008 wlis 15 maiss miRebuli 62/249 rezo-

luciiT54. ruseTis federacia sistema-

turad awyobda provokaciebs da amwva-

vebda konfliqtebs sakuTari survilis 

Sesabamisad e.w. samSvidobo Zalebis meS-

veobiT.

2007-2008 wlebSi saqarTvelos xe-

li  suflebisa da saerTaSoriso Tana-

me gobrobis mier gadadgmul nabijebs, 

romlebic miznad isaxavda e.w. gayinuli 

konfliqtebis mogvarebaSi monawileo-

bisa da samSvidobo procesis interna-

cionalizaciisaTvis realuri pirobe-

bis Seqmnas, rac dasturdeba gaeros 

uSiSroebis sabWos 2007 wlis 1781 da 1752 

rezoluciebiT55, ruseTis federaciam 

samxedro agresiiT upasuxa. 

miuxedavad saqarTvelos samSvido-

bo mcdelobebisa, 2008 wlis 7 agvistos 

ruseTis federacia Riad Caeba kon-

f liqtSi yofili samxreT oseTis av-

tonomiuri olqis teritoriaze da ga-

naxorciela masobrivi samxedro inter-

vencia saqarTvelos teritoriaze. ruse-

Tis regularulma samxedro nawilebma 

ieriSi miitanes ara mxolod saqarTve-

los SeiaraRebul Zalebze, aramed aseve 

samoqalaqo obieqtebsa da mSvidobian 

mosaxleobaze, ris Sedegadac praqti-

kulad srulad iqna ganadgurebuli 

konfliqtis zonaSi arsebuli dasaxle-

buli punqtebi.56 paralelurad, ruse-

Tis samxedro nawilebma ganaxorcieles 

Tavdasxma zemo afxazeTis teritoriaze 

da gaeros uSiSroebis sabWos rezolu-

ciebisa da saerTaSoriso SeTanxmebebis 

darRveviT daikaves igi. amasTanave, da-

bombvebi saqarTvelos mTel teritori-

aze mimdinareobda.57 amJamad, saqarTve-

los teritoriebis 20% okupirebulia. 

evrosabWos 1633 (2008) rezoluciaSi 

aRiniSna, rom 2008 wlis agvistoSi moxda 

ruseTis federaciis mier saqarTvelos 

teritoriis mniSvnelovani nawilis oku-

pireba, xolo 2009 wlis 4 marts veneciis 

komisiam daadastura, rom: `nebismieri 

saxelmwifos SeiaraRebuli Zalebis yo-

f na saqarTvelos teritoriaze, sa qar-

Tvelos saxelmwifos mkafio da nebayof-

lobiTi Tanxmobis gareSe, miiCneva su-

verenuli saxelmwifos teritoriis ok-

u paciad~.58 

faqtia, rom ruseTi aris mxare, rac 

dadasturebulia evrosabWos, evrokav-

Sirisa da natos farglebSi miRebuli do-

kumentebiT, romlebic moiTxoven, uari 

iTqvas saqarTvelos regionebis ukanono 

aRiarebaze.59 Sesabamisad, Seuqcevadi 

gaxda ruseTis rolis transformacia 

deklarirebuli konfliqtis momrigeb-

lidan konfliqtis mxared. 

4.2. samarTlebrivi Sefaseba – 

saqarTvelos winaaRmdeg ruseTis 

federaciis mier Zalis gamoyeneba, 

rogorc agresiis aqti

Tanamedrove saerTaSoriso samar-

TalSi samxedro Zalis gamoyenebis samar-

Tlebrivi regulireba xdeba gaeros wes-

debiTa da mis bazaze Camoyalibebuli 

CveulebiTi samarTliT. ruseTis fede-

racias Zalis gamoyenebis uflebamo-

si leba gaeros uSiSroebis sabWos mier 

miniWebuli ar hqonda da aRniSnuli qme-

deba ar iTvleba kanonieri Tavdacvis 

uflebis gamoyenebad. amdenad, ruseTma 

ganaxorciela SeiaraRebuli Tavdasxma 

saqarTveloze da misi okupacia yovel-

gvari saerTaSoriso samarTlebrivi sa-

fuZvlis ugulebelyofiT. 

saqarTvelos winaaRmdeg ganxorci-

elebul srulmasStabian saomar moqme-

debas ruseTma e.w. ucxo qveyanaSi `saku-

Tar moqalaqeTa~ dacvis uflebiT `hu-
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manitaruli intervencia~ uwoda, magram 

sinamdvileSi, saerTaSoriso samarTlis 

Tanaxmad, realurad tipuri agresiu li 

qmedeba iyo. amasTanave, calke samarT-

lebriv Sefasebas eqvemdebareba af xa-

zeTisa da cxinvalis regionis mkvi d-

rTaTvis ruseTis moqalaqeTa pasporte-

bis iZulebiT masobrivi darigeba im 

fonze, rodesac konfliqtur regioneb-

Si ruseTi formalurad `samSvidobo mi-

sias asrulebda~ da am gziT saqarTvelos 

moqalaqeebis ruseTis moqalaqeebad 

`ga dawera~. garda amisa, Teoriuladac 

rom dauSvaT aseTi sakiTxis realuro-

ba, ruseTs mainc ar hqonda iuridiuli 

ufleba, saqarTvelos saSinao saqmeebSi 

Careuliyo samxedro Zalis gamoyenebiT. 

gaeros generaluri asambleis 1970 wlis 

24 oqtombris deklaraciaSi saerTaSo-

riso samarTlis principebis Sesaxeb 

aRniSnulia: `arc erT saxelmwifos, an 

saxelmwifoTa jgufs ara aqvs ufleba, 

pirdapir Tu iribad, ra mizeziTac ar 

unda iyos, Caerios meore saxelmwifos 

saSinao da sagareo saqmeebSi~.60 nebis-

mieri mizeziT sxva qveynis saSinao da 

sagareo saqmeebSi Careva niSnavs saerTa-

Soriso samarTlis darRvevas. 

Tanamedrove saerTaSoriso sa mar-

T  lis Teoriasa da praqtikaSi Semu Sa-

ve bulia mTeli rigi winapirobebisa da 

kriteriumebisa, romlebsac unda akmay-

ofilebdes intervenciuli aqti, raTa 

mas mieces humanitaruli intervenciis 

kvalifikacia (humanitaruli interven-

cia – adamianis uflebaTa uxeSi da 

masobrivi darRvevebis Camdeni saxelm-

wifos winaaRmdeg saerTaSoriso or-

ganizaciis (organizaciebis) mier samx-

edro, ekonomikuri Tu sxva saxis moq-

medebiT Zalis gamoyeneba).61 saerTaSor-

iso Tanamegobrobam erTmniSvnelovnad 

daafiqsira, rom ruseTis samxedro 

qme debebi ar akmayofilebs arc erT im 

winapirobasa da kriteriums, romlebic 

unda iyos gamokveTili, raTa samxedro 

qmedebas humanitaruli intervenciis 

kva lifikacia mieces. saerTaSoriso sa-

marTlis profesoris, akademikos levan 

aleqsiZis mosazrebiT, ruseTis mier 

saqarTveloSi ganxorcielebuli sam-

xedro intervencia aSkarad gamokveTil 

`revanSistul~ xasiaTs atarebda.62 aka-

demikosi aleqsiZe xazs usvams im faqts, 

rom ruseTis politika, sabWoTa kav-

Siris daSlis periodidan moyolebuli, 

mimarTulia iqiTken, rom nebismieri 

gziT SeinarCunos Tavisi gavlena post-

sabWoTa sivrceSi da, Sesabamisad, ar da-

uSvas axalSeqmnili saxelmwifoebis in-

tegracia evropul sivrcesa da struq-

turebSi.63 ruseTis umTavresi mizani 

ara `maTi moqalaqeebis dacva~, aramed 

saqarTvelos teritoriaze farTomas-

Stabiani samxedro operaciis Catareba 

da saqarTvelos suverenitetis xelyofa 

iyo. 

garda amisa, ruseTs ar SeuZlia da-

eyrdnos cxinvalis regionSi/samxreT 

oseTSi ganlagebuli mSvidobismyofele-

bis dacvis safuZvels, radgan ar arse-

bobs Zalis gamoyenebis zogadi ufleba 

erovnuli samSvidobo kontingentis da-

sa cavad an dasaxmareblad. mSvidobis-

myofelTa statusi da dacva, rac maT 

garantirebuli aqvT saerTaSoriso sa-

marTliT, amave samarTlis Tanaxmad, mo-

q medebs manam, sanam mSvidobismyofele-

bi neitralurebi rCebian; sabrZolo 

qmedebebSi CarTvis SemTxvevaSi isini 

avtomaturad kargaven statuss da dac-

vas. mSvidobismyofelTa dacvis mizniT 

Zalis gamoyenebis arguments asustebs 

is faqti, rom saqarTvelom TavdacviTi 

operacia daiwyo ruseTis mier samxedro 

Tavdasxmis ganxorcielebidan ramdenime 

saaTis Semdeg, manamde ki saqarTvelos 

SeiaraRebul Zalebsa da samSvidobo Za-

lebs Soris raime Setakeba ar mom xdara. 

piriqiT, ruseTis farTomasStabian 

sam xedro Tavdasxmamde, 7 agvistom de, 

erTi kviris ganmavlobaSi, grZeldeboda 

Tavdasxma cxinvalis regionSi/samxreT 

oseTSi samoqalaqo mosaxleobasa da 

qarTul samSvidobo Zalebze.64 

rac Seexeba agresiis ganmartebas, 

gaeros generaluri  asambleis 1974 wlis 

14 dekembris `agresiis definiciis Sesa-

xeb~ rezoluciis mesame muxlis Tanax mad, 

agresia aris `erTi qveynis SeiaraRebu-

li Zalebis mier meore qveynis terito-

riaze SeWra, an Tavdasxma, an samxedro 
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ope racia, Tundac droebiT, romelic am 

SeWris an Tavdasxmis Sedegia... erTi sa-

xelmwifos SeiaraRebuli Zalebis mier 

meore saxelmwifos teritoriis dabom-

bva, an nebismieri iaraRis gamoyeneba me-

ore saxelmwifos teritoriis winaaRm-

deg; sazRvao portebisa da sanapiroebis 

blokada sxva saxelmwifos SeiaraRebuli 

Zalebis mier~. amave rezoluciis me-5 

muxli miuTiTebs, rom `aranairi nebis-

mieri xasiaTis mosazreba, iqneba es po-

li tikuri, ekonomikuri, samxedro Tu 

sxva xasiaTis, ar amarTlebs agresias; 

agresiuli omi aris saerTaSoriso mSvi-

dobis winaaRmdeg mimarTuli danaSauli, 

rac iwvevs saerTaSoriso samarTlebriv 

pasuxismgeblobas~.65 zemoaRniSnulidan 

gamomdinare, ruseTis qmedeba pasuxobs 

yvela im niSans, rac damaxasiaTebelia 

agresiuli moqmedebisaTvis. ruseTma xe-

lyo saqarTvelos suvereniteti, teri-

toriuli mTlianoba, dabomba saqarT-

velos qalaqebi, sxva dasaxlebuli 

pun qtebi da saqarTvelos teritoria 

aq cia `okupaciis obieqtad~. garda ami-

sa, gaeros generaluri asambleis 1974 

wlis 14 dekembris `agresiis definiciis 

Sesaxeb~ rezoluciis me-5 muxlis mixed-

viT Tu vimsjelebT, agresiis gamarTle-

ba gamoricxulia. amdenad, oficialuri 

moskovis gancxadeba, rom saqarTveloSi 

samxedro ZaliT SeWra, qarTuli qalaqe-

bisa da dasaxlebuli punqtebis dabombva 

iZulebiTi RonisZieba iyo da miznad mx-

olod osi xalxis `gadarCenas~ isaxavda, 

aranair saerTaSoriso samarTlebriv 

normebs ar efuZneba. amasTanave, ruse-

Tis samxedro qmedeba ar Seesabameboda 

Zalis gamoyenebis aucileblobisa da 

proporciulobis kriteriumebs. ruseTs 

arc ucdia samxedro Zalis gamoyenebis 

nacvlad sxva alternatiuli saSualebe-

bisaTvis miemarTa, piriqiT, is xels uS-

lida nebismieri samSvidobo iniciativis 

ganxorcielebas, garda amisa, mis mier 

gamoyenebuli Zala iyo araTanazomieri, 

araproporciuli, rac dadasturebulia 

saerTaSoriso Tanamegobrobis mier.66 

ruseTma Tavdasxmis samizned gaxada 

samoqalaqo Tu samxedro daniSnulebis 

praqtikulad yvela sakvanZo obieqti, 

xelovnurad gaafarTova sabrZolo mo-

qmedebebis areali da moicva terito-

riebi, romlebsac araviTari Sexeba kon-

fliqtis zonasTan ar hqonia. amdenad, 

`sakuTari moqalaqeebis dacvis~ sababiT 

dawyebuli ruseTis samxedro moqmedebe-

bi sadamsjelo operaciad iqca, romel-

ic miznad isaxavda saqarTvelos mTeli 

teritoriis okupacias. 

2010 wlis 1 ivniss litvis respub-

likis seimma miiRo rezolucia `saqarT-

veloSi Seqmnili viTarebis Sesaxeb~, 

romlis Tanaxmad, litvis parlamenti 

ruseTis SeiaraRebuli Zalebis yofnas 

saqarTvelos teritoriaze da mario-

netuli reJimebis qmedebebs afxazeTsa 

da samxreT oseTSi afasebs saqarTvelos 

teritoriebis nawilebis ukanono oku-

paciad da saerTaSoriso samarTlis 

normebis uxeS darRvevad.67 litvis sei-

mi pirveli erovnuli parlamentia, ro-

melmac saqarTvelos okupacia, rogorc 

termini, daakanona. metic, seimma litvis 

respublikis prezidentsa da mTavrobas 

mouwoda, ixelmZRvanelon am rezolu-

ciis principebiT sagareo politikis 

sakiTxebis mogvarebisa da ganxorciele-

bisas. 

daskvna

Zalis gamoyenebis samarTlebrivma 

regulirebam uzarmazari transforma-

cia ganicada. dawyebuli `samarT liani 

omis~ doqtrinis Teoriidan, gagrZe le-

buli Zalis gamoyenebis sruli Tavi suf-

lebiT me-17 saukunidan me-20 saukunem-

de da damTavrebuli gaeros wesdebaSi 

Zalis gamoyenebis zogadi akrZalviT. 

Tumca am ukanasknelma dauSva Zalis ga-

moyeneba individualuri da koleqtiuri 

Tavdacvis dros, aseve uSiSroebis sab-

Wos mianiWa prerogativa, miiRos gada-

wyvetileba iZulebiTi zomebis miRebis 

Sesaxeb. 

rac Seexeba Tavdacvis uflebis gan-

martebas, pirvel rigSi, unda aRiniS-

nos, rom yvela saxelmwifos aqvs Tav-

da cvis ufleba realuri qmedebis – Se-

i araRebuli Tavdasxmis arsebobis Sem-

TxvevaSi. meore, qveyanas ar aqvs preven-
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ciuli Tavdacvis ufleba im safrTxis 

winaaRmdeg, romelic jer kidev gaurkve-

velia da, savaraudod, mosalodnelia 

momavalSi. uSiSroebis sabWos pasuxism-

geblobaa, ganixilos saerTaSoriso mSvi-

dobisa da usafrTxoebisaTvis safrTxis 

Semqmneli SemTxvevebi da saxelmwifos 

ar aqvs ufleba, Tavad ganaxorcielos 

msgav si funqcia damatebiT an paralelu-

rad. mesame, 51-e muxli zogadad saubro-

bs SeiaraRebul Tavdasxmaze da ar miuTi-

Tebs Tavdasxmis subieqtze, Sesabamisad, 

gaCnda kiTxva: aqvs Tu ara saxelmwi-

fos Tavdacvis gamoyenebis ufleba im 

SemTxvevaSi, Tu is uSualod sxva saxel-

mwifosgan ar momdinareobs? saerTaSo-

riso reaqcia 11 seqtembris Semdeg adas-

turebs, rom SeiaraRebuli Tavdasxmis 

koncefcia ar aris SezRuduli saxel-

mwifos qmedebebiT. Tavdacvis uflebas 

eqvemdebareba iseTi Tavdasxmac, rome-

lic warmoiSva arasaxelmwifoebrivi er-

Teulis mier. Tumca Tavdacvis uflebis 

zusti regulirebisTvis umjobesia am 

muxlis Semdegnairad Camoyalibeba: `es 

wesdeba ar exeba individualuri an kole-

qtiuri Tavdacvis xelSeuval uflebas, 

Tu organizaciis wevrze SeiaraRebuli 

Tavdasxma ganxorcielda saxelmwifos 

an arasaxelmwifoebrivi warmonaqmnis 

mi er im SemTxvevaSi, rodesac Tavdasxma 

momzadebulia ucxo qveynis teritoria-

ze.....~

miuxedavad imisa, rom aucilebloba 

da proporciuloba Zalis gamoyenebis 

nebismieri SemTxvevis mimarT moqmedebs, 

gaeros wesdebis 51-e muxlSi aRniSnuli 

kriteriumebi miTiTebuli ar aris da es 

sakiTxi saerTaSoriso CveulebiTi sa-

marTliT regulirdeba. garda amisa, ar-

sebobs mesame kriteriumic – drouloba, 

romelic vebsteris formulidan momdi-

nareobs da gulisxmobs, yovelgvari 

fiqrisa da yoymanis gareSe, Tavdasxmis 

SeCerebis mizniT aqtiur moqmedebaze 

gadasvlas. 

uSiSroebis sabWos uunaroba, uzrun-

velyos saerTaSoriso mSvidobisa da 

usafrTxoebis dacva, zrdis koleqtiu-

ri TavdacviTi xelSekrulebebis mniS-

vnelobas. ormxrivi da mravalmxrivi 

TavdacviTi daxmarebis xelSekrulebebi 

aris instrumenti, romlis safuZvel-

ze mxareebs SeuZliaT SeTanxmdnen, rom 

SeiaraRebuli Tavdasxma TiToeul maT-

ganze ganixileba Tavdasxmad yvela maT-

ganze da am SemTxvevaSi isini daxmare  bas 

uweven safrTxeSi myof mxares an mxa  re-

ebs.  gaeros wesdebis 51-e muxlis Tanax-

mad, individualuri Tavdacvis uflebis 

msgavsad, koleqtiuri Tavdacvis uf-

leba warmoiSoba TavdasxmisTanave da 

grZe l  deba manam, sanam uSiSroebis sabWo 

ar miiRebs Sesabamis zomebs. 

dabolos, saerTaSoriso samarTlis 

normebis Tanaxmad, saerTaSoriso val-

debulebebis mZime darRvevebis SemTxve-

vebSi, rogorc es 2008 wlis agvistoSi ru-

seTis mier saqarTvelos okupaciisas mo-

xda da dRemde grZeldeba, saxelmwifo-

ebi valdebulni arian, iTanamSromlon, 

raTa kanonieri saSualebebiT aRkveTon 

mZime darRvevebi, ar cnon kanonierad am 

darRvevis Sedegad Seqmnili viTareba da 

xeli Seuwyon, gansakuTrebiT patara sa-

xelmwifoebis mimarT, saerTaSoriso sa-

marTlisa da samarTlianobis principe-

bTan SeuTavsebeli Zaladobisa da zewo-

lis politikis gamoyenebasTan dakavSi-

rebiT erTiani da principuli poziciis 

Camoyalibebas.
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INTRODUCTION

Among the most problematic and critical 
issues of international law is the Legal aspects 
of the use of force. In the International legal 
system, It remains imperative to ask –  “When 
is it lawful to use force?”. 

The decision on the use of force is made 
only by the United Nations. In some cases, 
however, the UN Security Council may give 
authority to international regional organiza-
tions to use force. 

The issue of the use of force became even 
more crucial after the war in August of 2008, 
when Russia conducted an act of aggression 
against the sovereign state of Georgia, in vio-
lation of fundamental principles of the interna-
tional law.

The international legal system was inca-
pable of preventing the states to use force 
against each other, due to the lack of an effec-
tive means to protect and enforce international 
legal norms. 

The following article is aimed at:  ana-
lyzing the international legal aspects of the 
use of force; adduce the role and functions 
of the UN Security Council and the General 
Assembly in preserving international peace; il-
lustrate how the permanent members of the 
UN Security Council right of veto  impede 
the decision making process in the Security 
Council; demonstrate the difference between 
threat to peace and armed attack, whether 
the use of force is justifi ed in cases of threats 
to peace; what the criteria are for the right of 
defense; defi ne the criteria of necessity and 
proportionality of use of force; whether armed 
attack from a Non-State Actor could serve as 
grounds for exercising a right of self-defense; 

defi ne the act of aggression within the scope 
of international law.

An examination of these issues will out-
line discrepancies that persist in the process 
of preserving international peace by the in-
ternational system and will facilitate a proper 
resolution. 

The fi rst chapter of the article describes 
the legal grounds of use of force and the deci-
sion-making process on use of force; the sec-
ond chapter is about the criteria for the right of 
defense and different forms of armed attack; 
the third chapter is dedicated to the impor-
tance of  collective defense, bilateral and mul-
tilateral treaties on collective defense and mili-
tary alliances; based on the legal aspects of 
the use of force and criteria for it, in the fourth 
chapter  author explores the legal aspects of 
the Russian aggression against Georgia.

1. INTERNATIONAL LEGAL BASIS ON THE 
USE OF FORCE

1.1. Defi nition of the use of force

The exact defi nition of the use of force 
supports development of peaceful bilateral 
relations between states. The internal legal 
system of the state gradually derailed from 
monopolizing the use of force and permits the 
use of force only in cases of self-defense.

Contemporary international law on use of 
force is based on the United Nations Charter. 
The authors of the Charter wished to ban any 
use of force but at the same time envisaged 
few exclusions which are regulated by the 
Charter.

One of the reasons of creation of the UN 
was to modernize international law in the 20th 
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century. Leaders decided: “To establish con-
ditions under which justice and respect for 
the obligations arising from treaties and other 
sources of international law can be maintained, 
and to save succeeding generations from the 
scourge of war, which twice in our lifetime has 
brought untold sorrow to mankind”.1

In accordance with article 2, paragraph 4, 
of the UN Charter, – “all Members shall refrain 
in their international relations from the threat 
or use of force against the territorial integrity or 
political independence of any state, or in any 
other manner inconsistent with the purposes 
of the United Nations”.2

Article 2, paragraph 4 is well drafted in so 
far as it mentions the threat or use of force, but 
not  war. The term “war” refers to a narrow and 
technical legal situation, which begins with 
a declaration of war and ends with a peace 
treaty. War was generally prohibited before 
the Second World War, but states found a way 
to avoid such prohibition. For example, Japan 
refused to declare war on China and called its 
military operations in Manchuria (1932-1941) 
–  “an incident” in order to avoid violating the 
prohibition of waging war. In  light of such ex-
periences, the term “use of force” was pre-
ferred because it covers all forms of hostilities, 
both nominal wars and incidents falling short 
of an offi cial state of war, which ranges from 
minor border clashes to extensive military op-
erations. Therefore, the prohibition of the use 
of force is not dependent on how the involved 
states prefer to defi ne their military confl ict.3

The provision stipulates that the members 
of the United Nations should refrain from the 
threat or use of force against the territorial in-
tegrity or political independence of any state, 
or in any other manner inconsistent with the 
purposes of the United Nations. Does this 
truly mean that the prohibition is conditional, 
and force can be used for a wide variety of 
purposes because it is not aimed against the 
territorial integrity or political independence 
of any state? Could this line of reasoning be 
used to justify humanitarian interventions as 
well as other “altruistic” uses of force?  These 
clauses were never intended to restrict the 
scope of prohibition on the use of force, but, 
on the contrary, they purposed to give more 

specifi c guarantees to small states. Therefore, 
they cannot be interpreted to have a qualifying 
effect.4

Exceptions to the general prohibition of 
the use of force exist under the United Nations 
Charter: individual and collective self-defense; 
Security Council enforcement actions; use of 
force on the territory of another state upon re-
quest of the latter.

Thus, use of force means the use of force 
in any form. The legality of the use of force is 
determined by the exceptions in provisions of 
the United Nations Charter.

1.2. Legal basis of the use of force 
in accordance with the United 
Nations Charter

When dealing with Threats to the Peace, 
Breaches of the Peace, and Acts of Aggression 
the UN Security Council acts under Chapter 
VII, the Security Council shall determine what 
measures shall be taken to maintain or re-
store international peace and security. These 
may include complete or partial interruption of 
economic relations and of rail, sea, air, postal, 
telegraphic, radio, and other means of com-
munication, and the severance of diplomatic 
relations.

Should the Security Council consider the 
aforementioned measures are inadequate, it 
may take such action by air, sea, or land forc-
es as may be necessary to maintain or restore 
international peace and security. 

In order to contribute to the maintenance 
of international peace and security all mem-
bers of the United Nations, make their armed 
forces, assistance, and facilities, including 
rights of passage available to the Security 
Council, on its call and in accordance with a 
special agreement or agreements, necessary 
for the purpose of maintaining international 
peace and security.

As far as it concerns the use of force for 
self-defense, in every concrete case funda-
mental criteria has to be met: the use of force 
for self-defense should not be arbitrary; use of 
force should be an absolute necessity; the aim 
of such a defensive force should be to halt or 
repel an attack;5 and no other practical alter-
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native should be visible when the use of force 
deems necessary.

In its decision concerning the Oil Platforms 
case, the International Court of Justice con-
cluded that international law requires mea-
sures taken in self-defense to be necessary to 
reach the goal; are objective and impregnable 
and do not leave any option for discretional 
actions.6

Taking into consideration the aforesaid, 
use of force is illegal and contradicts inter-
national law if there are no appropriate legal 
grounds for the use of force or these actions 
are not sanctioned by the United Nations 
Security Council in accordance with chapter 7 
of the UN Charter.

1.3.  Decision-making mechanism
1.3.1. Responsibilities of the United 
Nations Security Council

According to the chapter 7 of the United 
Nations Charter the Security Council shall 
determine the existence of any threat to the 
peace, breach of the peace, or act of aggres-
sion and shall make recommendations, or de-
cide what measures shall be taken to maintain 
or restore international peace and security.

Threat to the peace is a much broader 
concept than an armed attack.7 The  differ-
ence between the two categories relates to 
the consequences ensuing thereof. Whereas 
any State or group of States can forcibly re-
spond to an armed attack by invoking the right 
of individual or collective self-defence, only 
the Security Council can put in motion meas-
ures of collective security that (in the Council’s 
judgement) are called for in the face of a threat 
to the peace.8

The UN Security Council resolution N1540 
affi rms that proliferation of nuclear, chemi-
cal and biological weapons and their means 
of delivery represent a threat to internation-
al peace and security.9 In addition, the UN 
Security Council could perceive the violation 
of human rights even without the use of force 
as a threat to peace.10 The Security Council is 
responsible to determine whether threat to the 
peace is viable. 

The UN Security Council is a political body, 
not a legal one, and its decisions are based on 

political views rather than on purely legal ones. 
No important decision can be made without 
support of the fi ve permanent members (the 
United States of America, the United Kingdom, 
France, China, and Russian Federation) of the 
Council, including issues concerning threats 
to the peace. Consequentially, if one of the 
permanent members of the council is against 
reaching an agreement, it could hamper or 
block the process and make the Council in-
capable of acting on maintaining peace and 
security. 

Security Council resolutions have a le-
gally binding effect on the members of the 
United Nations, and they are obliged to follow 
these resolutions.11 According to the article 48 
of the UN Charter the action required to carry 
out Security Council decisions for the mainte-
nance of international peace and security shall 
be taken by all the Members of the United 
Nations or by some of them, as the Security 
Council may determine. Such decisions shall 
be carried out directly by the Members of the 
United Nations and the actions of the appro-
priate international agencies of which they are 
members.12

1.3.2. The General Assembly 

In 1950 the General Assembly adopted a 
landmark resolution called “Uniting for Peace”. 
Pursuant to this resolution, the Assembly may 
take action if the Security Council fails to act, 
owing to the negative vote of a permanent 
member, in a case where there appears to be 
a threat to the peace, breach of the peace or 
act of aggression. The Assembly can consider 
the matter immediately with the aim of making 
recommendations to Members for collective 
measures to maintain or restore international 
peace and security. 

If the General Assembly is not in session, 
an “emergency special session” can be con-
vened within 24 hours, if requested by the vote 
of any seven members of the Security Council 
on the, or by  request or consent of the major-
ity of its members.13 This resolution does not 
amend the UN Charter.14 It should be noted 
that the Assembly adopts resolutions that are 
non-binding in nature and are perceived as 
recommendations to States.15
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In its advisory opinion of 20th July, 1962, 
concerning “Certain expenses of the United 
Nations”, the International Court of Justice 
concluded that the Security Council is exclu-
sively authorized to obligate states with re-
sponsibilities deriving from the chapter 7, of 
the United Nations Charter.16

During the “Cold War” era, the General 
Assembly tried to “usurp the primary responsi-
bility of the Security Council on quite a number 
of occasions”; although in recent years it ap-
pears to have largely reconciled itself to taking 
“a secondary or silent role”.17

Ultimately it could be concluded that if the 
UN Security Council fails to fulfi ll its mandate, 
no other UN body can substitute it. 

2. RIGHT OF SELF-DEFENSE

2.1. Criteria for the right of self-defense

In an advisory opinion of 1996, the 
International Court of Justice indicated that, in 
respect to any state, the Court always takes 
into account the right of  self-defense en-
visaged by article 51 of the United Nations 
Charter.18

In addition, the International Court of 
Justice clarifi ed that the right of self-defense 
should be exercised in extreme circumstanc-
es.19

Article 51 of the UN Charter states “Nothing 
in the present Charter shall impair the inherent 
right of individual or collective self-defense if 
an armed attack occurs against a Member of 
the United Nations, until the Security Council 
has taken measures necessary to maintain in-
ternational peace and security...”.

Therefore, article 51 of the UN Charter 
envisages individual as well as collective self-
defense and the unimpaired use of  this right 
in case of armed attack. In addition, there are 
defi ned criteria that should be abided by when 
exercising right of self-defense. 

In its argument on a case concerning 
Nicaragua, the International Court of Justice 
indicated that no particularity is provided for in 
using the right of self-defense in article 51 of the 
UN Charter. But according to the International 
Customary Law, response to armed attack 
should be proportional and necessary.20

The international Court of Justice reaf-
fi rmed the need to abide by principles of pro-
portionality and necessity while responding to 
armed attack in its decision in 2003, in a case 
concerning Oil Platforms.21

In fact, criteria of proportionality and ne-
cessity are supplemented by the third criteria 
of need for imminence of response.

These requirements derive historically 
from the Caroline case.22 

A rebellion in colonial Canada in 1837 
found active support from American volun-
teers and private suppliers operating out of the 
border region in the United States. The steam-
ship Caroline was involved in supplying ma-
terials to rebel-occupied Navy Island. British 
forces from the Canadian side crossed the 
border into the United States and seized the 
Caroline. During the assault, two citizens of 
the United States were shot dead aboard the 
Caroline and one British offi cer was arrested 
for murder.23

The United States protested the attack on 
the basis that the British had violated its sov-
ereignty. When the Foreign Offi ce replied that 
the action had been an appropriate exercise 
of self-defense,  Secretary of State, Daniel 
Webster, argued that for the self-defense to be 
legitimate, the British had to demonstrate “a 
necessity of self-defense, instant, overwhelm-
ing, leaving no choice of means, and no mo-
ment for deliberation” and the acts could not 
be “unreasonable or excessive”.24

The International Court of Justice, in its 
advisory opinion on a case concerning nucle-
ar weapons, concluded that criteria of propor-
tionality and necessity remains a requirement 
for any case of the use of force, including the 
use of force for self-defense, envisaged by ar-
ticle 51 of the UN Charter.25 In addition, the 
International Court of Justice, in its decision 
on Nicaragua v. USA, concluded that, for the 
means of self-defense, the use of proportional 
force to repel attack could be established as a 
rule of the International Customary Law. 26

The principle of necessity is based on the 
following circumstances: a) state exercises 
right of self-defense when attack is initiated by 
an identifi ed state; b) force is used in response 
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to attack and not in response to  any incident 
or any other action of this nature; c) all other 
non-forceful options are exhausted.

Thus, if diplomatic, economic, informa-
tional, judicial, or other courses of action might 
deter the threatened action, defensive use of 
force by the target of the threat would violate 
article 2(4).27 In other words, “force should not 
be considered necessary until peaceful meas-
ures have been found wanting or when they 
clearly would be futile”.28

Proportionality is the fundamental com-
ponent of the Law on the Use of Force.29 
Historically, it is  part of the Just War Theory.30 
The principle of proportionality limits any de-
fensive action to that necessary to defeat an 
ongoing attack or to deter or pre-empt a future 
attack.31

The third requirement, drawn from Web-
ster’s “instant” and “leaving no moment for 
deliberation” language, is imminence, a crite-
rion relevant only in the case of attacks not yet 
launched.32

Abidance of the criteria of self-defense 
does not legitimize the use of force, if the use 
of force is unlawful by other cause. Therefore 
if armed attack is illegitimate, there is no need 
to study clauses of proportionality and the ne-
cessity of the use of force. 

2.2. Defi nition of armed attack 

Article 51 of the UN Charter states that 
“Nothing in the present charter shall impair the 
inherent right of individual or collective self-de-
fense if an armed attack occurs…”. This raises 
the need to precisely defi ne “armed attack”.

As it is stated in the conclusion of the 
International Court of Justice concerning the 
case of Nicaragua “activities of military units 
on the other side of the international border” 
are perceived as an armed attack if they go 
beyond the scope of a border incident.33

Various English dictionaries suggest that 
an attack is an actual action, not merely a 
threat. Furthermore, we should take into con-
sideration other parts of the United Nations 
Charter, namely Article 2, paragraph 4. This 
prohibits both the actual use of force as well as 

the threat of force, and it is diffi cult to conceive 
that the drafter of the United Nations Charter, 
due to an oversight, simply forgot to add the 
words “or threatens” to Article 51.34 Whereas 
exclusion of the word “threat” in article 51 is in 
compliance with the fundamental principles of 
the UN – to prevent unilateral use of force. The 
majority of scholars agree that armed attack 
is an active attack which already took place, 
rather than threat of such attack.35

The events of September 11, 2001 trig-
gered discussions whether the armed attack 
referred to in article 51 of the UN Charter in-
cluded terrorist attacks. Article 51 by itself, 
does not clarify that armed attack should be 
executed by the state, though this provision 
remains vague, while paragraph 4, of article 2 
of the same Charter allows the use of force in 
self-defense as an exception, when a state is 
attacked by another state.

Nevertheless, if an attack was organized 
by a Non-State Actor on the territory of  an-
other state, it is assumed that it carries as 
grave danger as an armed attack. The UN 
General Assembly argues in favor of this, in 
its resolution on the “Defi nition of Aggression”. 
According to the defi nition, acts of armed force 
against another state carried out by armed 
bands, groups, irregulars or mercenaries are 
of the same gravity as armed attacks carried 
out by regular or any other permanent armed 
force.36 The international Court of Justice de-
fi ned this provision as a norm of International 
Customary Law. However, the UN General 
Assembly resolutions are not obligatory in their 
nature. 37 Such a situation can, in legal rea-
soning, be called a constructive armed attack 
or a situation equivalent to an armed attack .38 
Therefore, armed attack by a Non-State Actor 
could serve as a basis for self-defense if it is of 
suffi cient gravity and originated from abroad.   

The concept of constructive armed attack 
or a situation equivalent to an armed attack, 
is not foreign to international legal reasoning. 
It directs to a rather broader concept of self-
defense and indicates that in the current en-
vironment, an armed attack could derive not 
only from states but from Non-State Actors.  
In that situation the threat came from a non-
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state group of the kind most would probably 
call “terrorist” today.39

The reaction of the international commu-
nity to the events of 11th of September 2001, 
explicitly  illustrated the concept that  armed 
attack is not limited to state actors. After the 
attacks, the UN Security Council, recognized 
the right for the self-defense and immediately 
enshrined it in its two resolutions.40

UN Security Council resolutions did not 
clearly identify that terrorist acts are equiva-
lent to armed attacks, but while recognising 
the right for self-defence it had to recognise 
that these acts have served for enacting article 
51 of the UN Charter. The same attitude was 
shared by other international organisations. 
The North Atlantic Council agreed that this 
attack was directed from abroad against the 
United States and should be regarded as an 
action covered by Article 5 of the Washington 
Treaty, which states that an armed attack 
against one or more of the Allies in Europe or 
North America shall be considered an attack 
against them all.41

Based on the aforementioned, it could be 
concluded that an armed attack can be con-
ducted by another state or Non-State Actor 
from within a foreign state.42

3. COLLECTIVE SELF-DEFENSE 

3.1. Defi nition of collective self-defense

It is rather diffi cult to defi ne the exact 
meaning of the phrase “collective self-de-
fense” used in article 51 of the UN Charter. In 
practice there are four types of self-defense: 
a) individual defense conducted individually; 
b) individual self-defense conducted collec-
tively; c) collective self-defense conducted 
individually and d) collective self-defense con-
ducted collectively. The fi rst category envis-
ages individual response from a state when it 
is attacked by another. The second category 
describes a situation when the aggressor at-
tacks multiple states simultaneously or suc-
cessively, and attacked states exercise their 
right of self-defense.  The third category is the 
situation when in response to aggression, the 
right of self-defense is exercised by another 

state individually which was not attacked, in 
support of an attacked state in order to repel 
the attack. According to the UN Charter any 
state could support another, if the latter is the 
victim of aggression. 43 In the fourth category, 
collective self-defense is exercised collective-
ly when two or more states are supporting the 
attacked state.

In its judgment on Nicaragua, the Inter na-
tional Court of Justice stated that the right of 
collective self-defense derives not only from 
article 51 of the UN Charter, but it is a rec-
ognized norm of the International Customary 
Law.44

3.2. Collective self-defense treaties

According to article 52 of the UN Charter 
nothing in the Charter precludes the existence 
of regional arrangements or agencies for ad-
dressing such matters relating to the mainte-
nance of international peace and security, as 
is appropriate for regional action, provided 
that such arrangements or agencies and their 
activities are consistent with the purposes 
and principles of the United Nations. The 
Members of the United Nations entering into 
such arrangements or constituting such agen-
cies shall make every effort to achieve pacifi c 
settlement of local disputes through such re-
gional arrangements, or by such regional 
agencies, before referring them to the Security 
Council. The Security Council shall encourage 
the development of pacifi c settlement of local 
disputes through such regional arrangements, 
or by such regional agencies, either on the ini-
tiative of the states concerned, or by reference 
from the Security Council.45 

The word “regional” referred to in article 
52 of the Charter, does not only refer to geo-
graphic closeness of the states. First and fore-
most the word “regional” refers to the coun-
tries that are united and allied in terms of their 
joint interests and relationships.46 Each group 
of states that are in value-based unions pur-
sue joint interests and work together for the 
maintenance of peace and security.47 Regional 
agreements are agreements between two or 
more states.48 Agreements on collective de-
fense is an instrument where state parties to 
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the agreement declare that attack on one of 
them is an attack against all of them, and all 
members take the responsibility to support 
each other.

Collective self-defense treaties may be bi-
lateral or multilateral. One example of such a 
bilateral treaty is the agreement between the 
USA and South Korea, which was concluded 
in 1953.49 Multilateral treaties are concluded 
by more than two states and carry collective 
responsibility on collective self-defence.50 Ag-
ree ments on collective defence serve as a 
deterrent to potential threat and support de-
velopment of political relations and military co-
operation between the signatories.

3.3. Military alliances

Military alliances are established based 
on integration between states; members strive 
for close cooperation on military and politi-
cal issues. Alliances support development of 
shared responsibilities between members. As 
usual, a  cornerstone for military alliances is re-
sponsibility to insure the security of each other. 
The responsibility to support an allied partner 
if it falls victim to aggression is fulfi lled by all 
members of the alliance.51 The main purpose 
of the North Atlantic Treaty Organisation (es-
tablished on April 4, 1949) is to safeguard the 
freedom and security of its members through 
political and military means in accordance 
with the United Nations Charter. Solidarity and 
unity in day-to-day work within the alliance en-
hances cooperation in dealing with core secu-
rity challenges. As in NATO, military alliance 
may equally rely on its large and small mem-
ber states. All members of  NATO, regard-
less of their size, population and economic, 
political and military development, are equal 
in the decision-making process. In NATO, lit-
tle Luxemburg can foster or block any issue 
with equal success as the large and mighty 
the United States.52 The members of military 
alliance will consult together whenever, in the 
opinion of any of them, the territorial integrity, 
political independence or security of any of the 
parties is threatened. Members of the alliance, 
separately and jointly, will maintain and devel-
op their individual and collective capacities by 
mutual aid.

4. LEGAL ANALYSIS OF THE RUSSIAN 
AGGRESSION AGAINST GEORGIA 

4.1. Factual circumstances –  crisis 
of peace formats and occupation of 
Georgian territories

After restoration of the independence 
of Georgia and dissolution of the Soviet 
Union, the successor of the Soviet empire – 
the Russian Federation – continued to incite 
armed confl icts on the territories of Georgia, 
namely, in the Autonomous Republic of 
Abkhazia and the Former Autonomous District 
of South Ossetia. Russian authorities con-
stantly supplied the separatists with arms and 
provided them with fi nancial, military and po-
litical support. 

Russia, in 1990s, using regular military 
forces and volunteers committed ethnic clea-
nsing of the Georgian population that was rec-
ognized by the fi nal acts of the OSCE sum-
mits in Budapest on 5-6 December 1994, in 
Lisbon on 2-3 December 1996 and in Istanbul 
on 18-19 November 1999,53 as well as by the 
UN General Assembly Resolution (62/249) 
of 15 May 2008.54 Since then, the Russian 
Federation has constantly used every possible 
means to provoke intensifi cation of the con-
fl icts through so-called peacekeeping forces.

In 2007-2008, Georgian authorities and 
the International Community made steps 
aimed at settling the so-called frozen confl icts 
and providing a genuine environment for in-
ternationalization of the peace process as ap-
proved in Resolutions N1781 and N 1752 of 
UN Security Council.55 Russia responded with 
military aggression. 

Despite the peace initiatives of the Georgian 
authorities on 7 August 2008 Russia manifest-
ly engaged itself into confl ict on the territory 
of Tskhinvali region/South Ossetia and carried 
out a wide military intervention in the territo-
ry of Georgia.  Russian regular troops attacked 
not only Georgian military units but also civil-
ian infrastructure and the peaceful population, 
resulting in the entire destruction of settle-
ments in the confl ict zone.56 In parallel, the 
Russian armed forces, including its air force, 
attacked the territory of Upper Abkhazia and 
occupied it in violation of international agree-
ments and UN Security Council resolutions. 
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Bombardments occurred throughout the en-
tire territory of Georgia.57 Presently, 20% of 
Georgian territory is occupied.

The Council of Europe clearly noted in its 
Resolution N1633 (2008) that in August 2008 
“the Russian Federation occupied signifi cant 
parts of Georgian territory. In addition, on 
March 4, 2009, the “European Commission 
for Democracy through Law” (also known as 
the Venice Commission) confi rmed that: “the 
presence of military forces of any other state 
on the territory of Georgia, without an explicit 
and voluntary consent expressed by the state 
of Georgia, shall be deemed illegal military 
occupation of the Territory of a sovereign 
country”.58 

It is a fact, that Russia is the party to the 
confl ict, and this has been refl ected in docu-
ments of the Council of Europe, European 
Union and the NATO, all of these documents 
request to refuse illegitimate recognition of 
Georgian regions.59 Consequently, the pro-
cess of turning Russia from a proclaimed me-
diator into party to the confl ict is irreversible.

4.2. Legal assessment – the use of 
force by the Russian Federation against 
Georgia as an act of aggression

In contemporary international law legal 
regulations on the use of force derive from the 
UN Charter and norms of international custom-
ary law. Russia’s use of force was not autho-
rized by the United Nations Security Council 
and cannot qualify as a lawful exercise on 
the right of self-defense. It is self-evident that 
Russian Federation forces invaded and occu-
pied Georgian territory in violation of numer-
ous international legal norms. 

Russia invaded and occupied Georgia in 
the absence of an international legal justifi -
cation of the action. Nor is the Russian inva-
sion justifi ed under the terms of the so-called 
humanitarian intervention and use of force 
abroad to protect nationals; in reality, accord-
ing to international law, this was a typical act 
of aggression. On the other hand, while talking 
about protection of nationals abroad, one has 
to give a legal assessment to the illegal pro-
cess of the distribution of Russian passports. 
While acting in the capacity of a peacekeeper, 

Russia forced inhabitants of the confl ict zone 
to change their citizenship into Russian. Even 
in theory, Russia did not have the right to inter-
fere in the internal affairs of Georgia and use 
military force the UN General Assembly reso-
lution on the principles of International Law de-
clares: “states or group of states have a duty 
not to intervene in matters within the internal 
or foreign affairs of any state”.60 Interference in 
the internal or foreign affairs of any country is 
considered a violation of international law.

In practice and theory of  contemporary 
international law, in order for military interven-
tion to fall under the description of humani-
tarian intervention,  exact preconditions and 
criteria must be met (humanitarian interven-
tion – military, economic or other enforcement 
actions used by international organization(s) 
against a state committing massive and  gross 
violations of  human rights).61 The international 
community univocally confi rmed that Russian 
aggression does not satisfy any preconditions 
and criteria in order to be qualifi ed as humani-
tarian intervention. In the opinion of Levan 
Alexidze,  Professor of International Law, Ru-
ssia’s military intervention against Georgia 
was markedly “revanchist”.62

Professor Alexidze reiterates that since 
the dissolution of the Soviet Union Russian 
foreign policy is aimed at maintaining infl uence 
over former Soviet republics and preventing 
their integration into European structures.63 
Russia’s main goal was not the “protection of 
own nationals abroad”, it intended to conduct 
a large scale military operation on the territory 
of Georgia and infringe on the sovereignty of 
Georgia.

Additionally, Russia can not appeal to 
the right of protecting its peacekeepers in 
theTskhinvali region/South Ossetia, there is no 
general right to use force in support of or for 
the protection of national peacekeeping con-
tingents.  The status and protection accorded 
to peacekeepers under international law are 
valid under international law, as long as the 
peacekeepers remain neutral; this status is 
removed and protection is lifted automatically 
when they participate in the hostilities. The 
argument in support of the use of force for 
the protection of peacekeepers is weakened 
by the fact that Georgia’s defense operation 
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started hours after the Russian invasion and 
no military clash between Georgian forces and 
peacekeepers had occurred before this. On 
the contrary, before the large scale Russian 
invasion, the civilian population and Georgian 
peacekeepers deployed in Tskhinvali region/
South Ossetia, and their checkpoints had 
been attacked throughout the week before 
August 7.64

In the authoritative defi nition of Aggression, 
Resolution 3314 (1974) where the General 
Assembly enumerated acts that constitute 
acts of aggression,which include: “The inva-
sion or attack by the armed forces of a state 
of the territory of another state, or any mili-
tary occupation, however temporary, resulting 
from such invasion or attack… bombardment 
by the armed forces of a state against the ter-
ritory of another state or the use of any weap-
ons by a state against the territory of another 
state; the blockade of the ports or coasts of a 
state by the armed forces of another state”. 
The same resolution in article 5 indicates: “No 
consideration of whatever nature, whether 
political, economic, military or otherwise, may 
serve as a justifi cation for aggression; a war 
of aggression is a crime against international 
peace. Aggression gives rise to international 
responsibility.”65 The Russian invasion of 
Georgia in August 2008 falls squarely within 
this defi nition and therefore meets the require-
ments of the crime. Russia violated the sover-
eignty of Georgia, infringed on its territorial in-
tegrity, bombarded Georgian cities and turned 
Georgia into a “target of occupation”. As in 
article 5 of the General Assembly Resolution 
on the Defi nition of Aggression, nothing may 
serve as justifi cation for aggression. 

Irrefutably, the offi cial declaration of 
Russia, that military intervention into Georgia 
and bombardment of Georgian cities was im-
minent and necessary to “rescue” Ossetians, 
is defi cient of any legal base.  At same time, 
Russian actions do not subscribe to the criteria 
of proportionality and necessity. As it’s consti-
tuted by the international community, Russia 
never tried to use means other than military 
force. In fact, Russia hampered all political 
negotiations and the force it used was dispro-
portionate and inconsistent.66  Russia targeted 

all key military and civilian sites, artifi cially wid-
ened the military front and involved territories 
that had nothing to do with the confl ict zones.  
Russian military actions that started as an op-
eration for protecting nationals abroad turned 
into a punishment campaign aimed at occupy-
ing the entire territory of Georgia.

On June 1, 2010, the Seimas of the Re-
public of Lithuania passed a resolution on the 
Situation in Georgia. According to this reso-
lution the Parliament of Lithuania assesses 
the presence of Russian troops on Georgian 
territory and the actions of the proxy regimes 
of Abkhazia and South Ossetia as an ille-
gal occupation of parts of  Georgian territory 
and a gross violation of the norms of interna-
tional law. 67  The Seimas of the Republic of 
Lithuania is the fi rst national parliament which 
legally used the term occupation in respect to 
the confl ict regions of Georgia. In addition, the 
resolution calls on the Lithuanian President 
and the Government to be guided by the reso-
lution principles in the process of carrying out 
foreign policy.

5. CONCLUSION

Over the years, legal regulation of the use 
of force has transformed dramatically, starting 
from the doctrine of “Just War” continuing with 
the full freedom of the use of force in the XVII-
XX centuries, and concluding with the general 
prohibition of the use of force in the United 
Nations Charter. However, the UN Charter 
has accepted the use of force in individual or 
collective self-defense and has authorized the 
UN Security Council to make decisions on en-
forcement actions. 

As far as, the defi nition of self-defense is 
concerned a few points must be considered. 
First – any state has the right of self-defense 
in case of actual attack from another state. 
Secondly, a state cannot use the right of pre-
ventive self-defense to deal with threat that is 
still probable and likely to occur in the future. 
The Security Council is to “determine the exis-
tence of any threat to the peace, breach of the 
peace, or act of aggression” and states do not 
have the right to do the same individually or in 
parallel. Thirdly, article 51 of the UN Charter 
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includes a general provision on  armed at-
tack and ignores the subject of an attack, thus 
prompting to question whether a state can 
exercise the right of self-defense if threat de-
rives not from another state? The international 
reaction to the events of September 11 2001, 
confi rms that the concept of armed attack is 
not limited to state actions. The right of self-
defense can be exercised when threat derives 
from a Non-State Actor too. But in order to be 
clear on the defi nition of self-defense, perhaps 
this provision should go as follows: “Nothing 
in the present Charter shall impair the inher-
ent right of individual or collective self-defense 
if an armed attack occurs by another state or 
Non-State Actor from within a foreign state …” 
Despite the fact that the criteria of necessity 
and proportionality is valid for any case of the 
use of force, it is not indicated in article 51 of 
the UN Charter and it is the part of the interna-
tional customary law. The third criteria for the 
use of force in self-defense from Webster’s 
formula connotes response to actions that 
are instant, overwhelming, leave no choice of 
means, and no moment for deliberation.

The inability of the UN Security Council 
to insure effective protection of international 
peace and security increases the importance 
of the collective self-defense agreements. 
Bilateral and multilateral treaties on collective 
defense is an instrument where state parties 
to the agreement declare that attack on one 
of them is an attack against all of them, and 
all members take the responsibility to support 
each other. As in article 51 of the charter to 
the right of collective self-defense, as in the 
individual one, materializes in the case of ac-
tual armed attack, and lasts till the Security 
Council takes appropriate measures.  

In conclusion, in cases of gross violations 
of international law, as in the case of Russian 
aggression against Georgia in August 2008 up 
until now, states are obliged to cooperate in 
order to prevent violations in a lawful manner, 
do not legitimize realities created due to those 
violations and facilitate the creation of a com-
mon principal position on the unacceptability 
of forceful actions against states, in particular 
against small states, that are in breach of  in-
ternational law and principals of justice.
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zurab sanikiZe

Tavdacvis, rogorc Zalis gamoyenebis kanonieri uflebis,
ganmartebis problemebi

„dRes bevri gvesmis  progressa da civilizaciaze, magram, 

samwuxarod, jer kidev ar ZalgviZs, Tavidan aviciloT omebi. ka-

cobriobis saxeliTa da civilizaciis WeSmariti suliskveTebiT  

daJinebiT unda vecadoT, Tavidan aviciloT an SevamsubuqoT 

mainc omis saSinelebani?~

anri diunani

Sesavali

saerTaSoriso mSvidobisa da usaf-

r Txoebis SenarCuneba Tanamedroveobis 

yve laze aqtualuri da, amavdroulad, 

problemuri da mtkivneuli sakiTxia, 

romlis gadawyvetac damokidebulia 

saerTaSoriso sazogadoebis mondome-

baze, saerTo azrisa da erTiani midgomis 

SemuSavebaze. saxelmwifoTa mier Zalis 

gamoyenebis sakiTxi Tanamedrove saer-

TaSorisosamarTlebrivi wesrigis erT-

erTi yvelaze seriozuli gamowvevaa, 

vinaidan am sakiTxis irgvliv da masze 

dayrdnobiT xdeba saxelmwifoTa qmede-

bebis Sefaseba. saxelmwifoTa qmedebeb-

Si ori mniSvnelovani urTierTsapiris-

piro aspeqti wamoiWreba: erTi mxriv, am 

saxelmwifoTa samarTlebrivi Tu poli-

tikuri motivebi da interesebi, da, meo-

re mxriv, adamianis sicocxlis uflebis 

dacvis problema da gaerTianebuli ere-

bis organizaciis (SemdgomSi – gaero) 

iseTi fundamenturi principebis dacva, 

rogoriebcaa: saxelmwifoTa suverenuli 

Tanasworobis, teritoriuli mTliano-

bis urRvevobis, Zalis gamoyenebis an 

ZaliT damuqrebis akrZalvisa da saSinao 

saqmeebSi Caurevlobis principebi.

saqarTveloSi ukanasknel periodSi 

ganviTarebulma movlenebma wina planze 

wamowia saerTaSoriso samarTalSi kon-

fliqtis cneba da misi arsi, gaerTianeb-

uli erebis organizaciis mier Zalis 

gamoyenebis daregulirebis sakiTxi. 

winamdebare statiis mizania Tana me-

drove saerTaSoriso samarTalSi Tav da-

c vis, rogorc Zalis gamoyenebis kanoni-

eri uflebis, ganmartebis, misi samarT-

lebrivi statusis garkveva. Tanamedrove 

saerTaSoriso samarTalSi arsebobs Tav-

dacvis uflebis, romelic mocemulia 

ga erTianebuli erebis organizaciis wes-

debis 51–e muxlSi, ganmartebis ori tipi 

– e.w. farTo da SezRuduli interpreta-

cia. pirvel maTgans mimarTaven „Zlieri“ 

saxelmwifoebi, raTa maT TavianTi miz-

nebis Sesabamisad ganxorcielebuli 

samxe dro qmedebebi gaamarTlon; meore 

ki mxar daWerilia gaerTianebuli ere-

bis organizaciis mier, rasac cxadyofs 

gaeros wesdebis Sedgenis istoria da 

wesdebis saerTo miznebi. winamdebare 

statia daeTmoba am problemebis gan-

xilvas da maTi gadaWris Ziebis gzebs, 

romlis gareSec saerTaSoriso sazoga-

doebaSi mSvidobisa da usafrTxoebis 

SenarCuneba warmoudgenelia.

saerTaSoriso konfliqtTan dakav-

SirebiT arsebobs normebi, romlebic 

gan sazRvraven Zalis gamoyenebasa da 
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ag resias (jus ad bellum) da normebi, rom-

lebic gansazRvraven saomari moqmedebe-

bis warmoebas (saerTaSoriso humanitar-

uli samarTali, anu jus in bello). winamde-

bare statiaSi ganxiluli iqneba jus ad 
bellum, romelic moicavs saxelmwifoTa 

mier Zalis gamoyenebis SesaZleblobebis 

ganmsazRvrel saerTaSoriso samar-

Tlis yvela wess. statia daeTmoba Zalis 

gamoyenebis im wess, romelic gansaz-

Rvrulia gaeros wesdebis 51-e muxliT 

– es aris saxelmwifoTa individualuri 

da koleqtiuri Tavdacvis ufleba. 

winamdebare statiis pirveli nawili 

Seexeba samarTals Zalis gamoyenebis Se-

saxeb. aq mokled ganxiluli iqneba Zalis 

gamoyenebis istoria gaerTianebuli 

ere bis organizaciis Seqmnamde da misi 

Seqmnis Semdeg. 

momdevno TavSi ganixileba Zalis ga-

moyenebis akrZalva da ZiriTadi yurad-

Reba daeTmoba Temis mTavar arss – sa-

xel  mwifoTa „xelSeuvali uflebis“, Ta v-

dacvis, ganmartebis sakiTxebs. 

statiis bolo nawilSi ki yuradReba 

daeTmoba gaeros wesdebis 51-e muxliT 

gaTvaliswinebuli saxelmwifoTa „xel-

Seuvali uflebis“ SezRudvis kriteri-

umebsa da SesaZleblobebs da saxelmwi-

fosa da gaeros uSiSroebis sabWos ur-

TierTdamokidebulebas am muxlTan mi-

marTebiT. 

saerTaSoriso samarTlis wesebi, ro-

m lebic aregulireben Zalis gamoyenebas 

(jus ad bellum), moiazrebian or jgufad:1 

pirveli, es aris wesebi, romlebic are-

gu lireben Zalis gamoyenebas erTi sa-

xelmwifos an saxelmwifoTa jgufis 

mier. isini moqmedeben sakuTari inicia-

tiviT. amas xSirad uwodeben „calmxri-

vad“ Zalis gamoyenebas; meore, aq moiaz-

reba wesebi, romlebic aweseben, Tu ro-

dis SeiZleba iyos Zala gamoyenebuli 

kompetenturi saerTaSoriso organiza-

ciebis mxridan, rogoricaa, magaliTad, 

gaerTianebuli erebis organizacia. es 

ukanaskneli miCneulia rogorc „koleq-

tiurad“ Zalis gamoyeneba, radganac 

igi saTanado uflebamosili organoe-

bis koleqtiuri gadawyvetilebidan ga-

momdinareobs. Cveulebriv, am saxis Sei-

araRebuli qmedeba moicavs mTel rigs 

saxelmwifoebisas, magram mTavaria, rom 

Zala gamoyenebulia yvela saxelmwifos 

saxeliT da sazogadoebis saerTo miz-

nebisTvis. ase rom, gansxvaveba Zalis 

„calmxriv“ da „koleqtiur“ gamoyenebas 

Soris aris ara mxolod saxelmwifoTa 

raodenobaSi, aramed uflebamosilebasa 

da mizanSi. miuxedavad Zalis gamoyeneba-

Si saxelmwifoTa CarTulobis raodeno-

bisa, pirveli aris erTpirovnuli gadaw-

yvetilebis Sedegi da gamiznulia erTi 

saxelmwifos interesebis miRwevisTvis, 

maSin roca meore jgufi aris kompeten-

turi saerTaSoriso organizaciebis gad-

awyvetilebebis Sedegi da aris mTlianad 

sazogadoebis interesebis Sesabamisad 

miRebuli.2 

Zalis gamoyenebis akrZalvis istoria

a) gaeros wesdebis Seqmnamde

saerTaSoriso samarTlis wesebi, ro-

m lebic gansazRvraven Zalis gamoyenebis 

uflebas (jus ad bellum), ar aris mxolod 

gaeros wesdebis Sedegi. 1945 wlamde ar-

sebobda CveulebiTi samarTlis sistema, 

romelic aregulirebda saxelmwifoTa 

mier Zalis calmxrivad gamoyenebas.3 ga-

eros wesdebis Seqmnamde saxelmwifoTa 

mier Zalis gamoyeneba regulirdeboda 

CveulebiTi da saxelSekrulebo norme-

bis erTobliobiT. 1899 da 1907 wlebis 

haagis samSvidobo konferenciebma saT-

ave daudes omis dawyebis Tavisuflebis 

SezRudvis mcdelobebs. pirvelma msof-

lio omma dasabami misca omis SezRudvis 

ufro farTo mcdelobas erTa ligis 

farglebSi. 1924 wels erTa ligis asam-

bleis mexuTe sxdomaze seriozuli 

mcde loba iyo koleqtiuri usafrTxo-

ebis sistemis Seqmnis mimarTulebiT; 

wevrma saxelmwifoebma miiRes „saerTa-

Soriso davebis mSvidobiani gadaWris 

oqmi“ (e.w. „Jenevis oqmi“), romelic gan-

martavda, rom „agresiuli omi „saerTa-

Soriso Tanamegobrobis wevrTa soli-

darobis“ darRvevaa da saerTaSoriso 

danaSaulia“, magram es oqmi ZalaSi ar 

Sesula.4 
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CveulebiT samarTalSi, rogorc ase-

Ti, Zalis gamoyenebis akrZalva ar iyo, 

Tumca 1928 wlis braian-kelogis paqtma 

(SemdgomSi – 1928 wlis paqti), romelic 

aseve cnobilia parizis paqtis saxeliT, 

daawesa akrZalva omis gamocxadebaze.5 

uf ro metic, 1945 wlidan  Tavdacva Cnde   ba 

rogorc gamonaklisi nebismieri akrZal-

vidan da CveulebiTma samarTalma ukve 

Camoayaliba pirobebi misi samarTliani 

aRsrulebisTvis. agreTve, iseTi zomebi, 

rogorebicaa represaliebi, moqalaqeeb-

is gadarCena da humanitaruli interven-

cia, miCneuli iyo rogorc legitimuri 

gamonaklisi saerTo akrZalvidan. erTa 

ligam da 1928 wlis paqtma, romelTac 

hqondaT mcdeloba, aekrZalaT omi da 

agresia saerTaSoriso urTierTobebSi, 

ver moaxerxes msoflio omebis SeCereba. 

miuxedavad mowodebebisa da mcdelo-

bisa, safrTxe ar SeeqmnaT saerTaSoriso 

mSvidobisa da usafrTxoebisTvis, saxeze 

iyo faqti, rom saxelmwifoebi TavianTi 

saWiroebis SemTxvevaSi dauyovnebliv mi-

marTavdnen Zalas. swored amitom gaeros 

wesdeba, romelic meore msoflio omis 

Semdeg Seiqmna, aris SedarebiT mkacri da 

am wesdebis Semdgenlebma daaweses ufro 

mkacri SezRudvebi. gaeros wesdebis 

Tanaxmad, Zalis gamoyeneba nebadarTu-

lia mxolod Tavdacvis mizniT an gaeros 

uSiSroebis sabWos nebarTviT. 

b) gaeros wesdebis Seqmnis Semdgom

rac Seexeba gaeros wesdebis Seqmnis 

Semdgom periods, mniSvnelovania wes-

debis me–2 muxlis me-4 punqti, romel-

Sic naTqvamia: „gaerTianebuli erebis 

organizaciis yvela wevri Tavis saer-

TaSoriso urTierTobebSi Tavs ikavebs 

Zalis, muqaris an misi gamoyenebisgan 

rogorc nebismieri saxelmwifos teri-

toriuli xelSeuxeblobis an politi-

kuri damoukideblobis winaaRmdeg, ise 

gaerTianebuli erebis miznebisaTvis 

Seuferebeli sxva nebismieri saxiT”.6 

ganmmarteblebi zogadad Tanx m de-

bian, rom akrZalva aris ara mxolod sa-

erTaSoriso saxelSekrulebo da Cveu-

le biTi samarTlis, aramed jus cogens-is 

(saerTaSoriso samarTlis imperatiuli 

norma) norma.7 

saerTaSoriso samarTalSi gavrce-

le bulia am muxlis ganmartebis ori ti-

pi: e.w. farTo da SezRuduli interpre-

tacia.8 

farTo interpretacis Tanaxmad, Tu 

Zalis gamoyenebis Sedegi ar aris te-

ri toriis mudmivi okupacia, Tu is ar 

laxavs „samizne“ saxelmwifos gadaw-

yvetilebebis damoukideblad miRebis 

SesaZleblobebs da Tu is ar aris gaeros 

miznebis sawinaaRmdego, maSin is aris 

kanonieri. maSasadame, praqtikaSi, Zalis 

gamoyeneba swrafi, operatiuli dart-

ymis meSveobiT, gamiznuli moqalaqeebis 

gadarCenisTvis, rogoric iyo israelis 

„entebes“ aeroportSi 1976 wels (Entebbe 
Rescue Operation), ar aris ukanono. am gan-

martebis Tanaxmad, amerikis SeerTebuli 

Statebis intervencia panamaSi 1989 wels 

da „arademokrat“ da „kriminal“ general 

noriegas motaceba ar iyo SezRuduli. es 

qmedeba ar iyo gamiznuli da argumenti-

rebulad ar laxavda „msxverpli“ saxelm-

wifos „teritoriul xelSeuxeblobas“ 

an „politikur damoukideblobas”.9 

Zalis gamoyenebis SezRuduli in-

terpretaciis Tanaxmad, me-2 muxlis 

me-4 punqtis Sedegi aris saxelmwifos 

mier Zalis gamoyenebis uflebis saerTo 

akrZalva manam, sanam zogi gamonaklisi ar 

iqneba TviT wesdebis mier daSvebuli. am 

ganmartebis Tanaxmad, wesdebis 51-e mux-

liT ganpirobebuli Tavdacvis ufleba 

aris dasaSvebi gamonaklisi me-2 muxlis 

me-4 punqtis saerTo akrZalvidan. me-2 

muxlis me-4 punqtis sakamaTo sityvebT-

an (teritoriuli xelSeuxebloba da a.S.) 

dakavSirebiT, dasabuTebulia, rom isini 

Zalis argamoyenebis valdebulebas ki ar 

isaxavdnen miznad, aramed saerTaSoriso 

samarTalSi saxelmwifos teritoriuli 

arsebobis aRweras.10 

konsensusi saerTaSoriso sazoga-

doebaSi, rasac cxadyofs Zalis gamoyen-

ebis magaliTebis ganxilva, aris is, rom 

me-2 muxlis me-4 punqti ar unda ganimar-

tos ise, rogorc amas moiTxoven farTo 

Sexedulebis damcvelebi. amas cxadyofs 
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wesdebis Sedgenis istoria, wesdebis 

saerTo miznebi da im saxelmwifoTa ar-

gumentebis analizi, romlebic mimar-

Taven Zalis gamoyenebas. 

rac Seexeba avtoris azrs, is savsebiT 

eTanxmeba SezRudul interpretacias, 

radganac sxvagvarad ucnauri iqneboda, 

Tu wesdeba, me-2 muxlis me-4 punqtis xe-

lovnur interpretaciaze dayrdnobiT, 

erTa ligis SeTanxmebisa da braian-kel-

ogis paqtis „Secdomebs“ gaimeorebda. 

avtoris azriT, saxelmwifos mier Zalis 

gamoyenebis Sansi da samarTlebrivi sa-

fuZveli minimumamde unda iqnes dayva-

nili. avtors Rrmad swams, rom wesdebis 

saerTo mizania uSiSroebis, usafrTxo-

ebis SenarCuneba da omebis Tavidan aci-

leba.11 

Tavdacva

SeiaraRebuli Zala SeiZleba gamoye-

nebul iqnes, Tu is aris nabrZanebi an 

nebadarTuli gaerTianebuli erebis 

organizaciis uSiSroebis sabWos mier. 

Tumca gamonaklisi am akrZalvidan aris 

saxelmwifoTa individualuri da ko-

leqtiuri Tavdacvis ufleba. rogorc 

saxelSekrulebo, aseve CveulebiTi sa-

marTali aRiarebs saxelmwifos ufle bas, 

miiRos Sesabamisi zomebi, Zalis ga moye-

nebis CaTvliT, raTa win aRudges safr-

Txes, romelic emuqreba mis arsebobas 

da misi moqalaqeebis usafrTxoebas.12 

Tavdacvis ufleba aris sa xelmwifos 

ufleba da ara movaleoba. Tu is meo-

re saxelmwifos mxridan aris agresiis 

msxverpli, mas SeuZlia, Tavi daicvas. 

Tavdacvis uflebis Zi riTadi arsi aris 

TviTdaxmareba, anu saxelmwifos sa pa-

su xo qmedeba meore saxelmwifos mier 

ga nxorcielebul SeiaraRebul Ta v da s-

xmaze.13 

es ufleba mocemulia gaeros wes-

debis 51-e muxlSi. am muxlis Ta nax-

mad, „winamdebare wesdeba araviTar 

SemTxvevaSi ar exeba individualuri 

an koleqtiuri Tavdacvis xelSeuval 

uf lebas, Tuki moxdeba SeiaraRebuli 

Tavdasxma organizaciis wevrze, iqamde, 

sanam uSiSroebis sabWo ar miiRebs saer-

TaSoriso mSvidobisa da uSiSroebis 

mxa rdasaWerad aucilebel zomebs. or-

ganizaciis wevrebis mier Tavdacvis am 

uflebis ganxorcielebisas miRebuli 

zomebis Sesaxeb dauyovnebliv unda ec-

nobos uSiSroebis sabWos da isini ara-

viTar SemTxvevaSi ar unda xelyofdnen 

uSiSroebis sabWos winamdebare wesdebis 

Sesabamis uflebamosilebasa da pasux-

ismgeblobas – nebismier dros ganaxor-

cielon iseTi qmedebani, rogorsac igi 

miiCnevs saWirod saerTaSoriso mSvi-

dobisa da uSiSroebis mxardasaWerad an 

aRsadgenad”.14 

Tavdacvis uflebis asamoqmedeb-

la d aucilebelia, rom safrTxe iyos 

re  aluri, aqtiuri, unda warmoiSvas 

Ta v  dacvis saWiroeba. individualuri 

Tavdacvis uflebis ganmartebis ori 

tipi arsebobs: erTi aris ganmartebis 

e.w. farTo midgoma,15 roca prevenciu-

li Tavdacva da sakuTari mosaxleobis 

Tavdacva aris kanonieri; meore tipia 

SezRuduli ganmarteba.16 

farTo midgomis saukeTso magaliTi 

aris „karolinis“ saqme. „karolinis do-

qtrina“ ganmartavs saxelmwifos ufle-

bas Zalis gamoyenebis Sesaxeb rogorc 

kanoniers, Tu is gamoyenebulia aSkara da 

gardauvali safrTxisgan Tavdacvis miz-

niT, romlis acileba ar SeiZleboda sxva 

alternatiuli zomebiT, da, Tu safrTx-

isgan TavdacvisTvis gamoyenebuli Zala 

iyo mosalodneli safrTxis proporciu-

li.17 „karolinis“ klasikuri formulis 

mixedviT, sapasuxo TavdacviTi qmedeba 

unda gamomdinareobdes aucileblobi-

dan da am aucileblobis damtkiceba unda 

SeeZlos qveyanas, romelic acxadebs 

pretenzias Tavdacvis uflebis gamoy-

enebaze. amerikis SeerTebuli Statebis 

saxelmwifo mdivanma deniel vebsterma 

Semoitana standarti, romelic TiTqmis 

universaluri gaxda. vebsteris Tana x-

mad, unda arsebobdes Tavdacvis auci-

lebloba, is unda iyos gadaudebeli, uki-

duresi, ar unda tovebdes arCevans sxva 

saSualebebisTvis da arc dros fiqris-
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Tvis, xolo Tavdacvis aqti ar unda iyos 

gauazrebeli an gadametebuli.18 

rac Seexeba moqalaqeebis dacvas, 

adreuli CveulebiTi samarTlis Ta-

naxmad, Zalis gamoyeneba am mizniT kanoni-

eria, Tu oTxi piroba aris Ses rulebuli: 

pirveli, im saxelmwifos, romlis teri-

toriazec imyofebian moqalaqeebi, ar 

unda surdes an ar unda SeeZlos maTi 

dacva; meore, unda arsebobdes moqalaqe-

Ta xelyofis gardauvali safrTxe; me-

same, Zala unda iyos bolo saSualebis 

iaraRi; meoTxe, saxelmwifom unda gam-

oiyenos mxolod iseTi Zala, romlis 

gamoyenebac gonivrulad aucilebelia 

moqalaqeTa dasacavad da saxelmwifom 

unda datovos meore saxelmwifos teri-

toria ise swrafad, rogorc es gansaxor-

cieleblad iqneba SesaZlebeli.19 

Tavdacvis gamoyenebis SezRuduli 

ganmartebis Tanaxmad, dasabuTebulia, 

rom farTo midgoma aRar aris gamosa-

degi.20 gaeros wesdebis 51-e muxlis 

Tanaxmad, saxelmwifos SeuZlia mimarTos 

Tavdacvas, „Tuki moxdeba SeiaraRebuli 

Tavdasxma“, magram ara sxvagvarad. amis 

saukeTeso magaliTia saqme nikaragua 

amerikis SeerTebuli Statebis winaaRm-

deg.21 kerZod, Zalis gamoyeneba aRar 

aris SesaZlebeli Setevis ganWvretis 

dros, an roca muqara aris araZalado-

brivi xasiaTis an nebismieri sxva ramis 

dasacavad, garda saxelmwifos terito-

riisa. sazRvargareT myofi sakuTari 

mo qalaqeebis dacvasTan dakavSirebiT 

ki SezRuduli midgoma ambobs, rom mo-

qalaqeebis dacvis mizniT intervencia 

SeiZleba gaeros miznebTan mimarTebiT 

saeWvo Rirebulebad CaiTvalos, radgan 

is SeiZleba gaxdes intervenciis sababi 

da Sedegad gamoiwvios ufro meti ziani, 

vidre Tavidan aicilos.22 

konsensusi saerTaSoriso sazogado-

ebaSi aris is, rom SezRuduli midgoma 

unda iqnes mxardaWerili. maSasadame, 

dRe s dReobiT, wesdebis Tanaxmad, es mid-

goma aris ZalaSi myofi.23 

yovelive aqedan gamomdinare, (1) ag-

resiis msxverplma saxelmwifom unda 

gamoiyenos Tavdasxmis mosagerieblad 

aucilebeli da agresoris mier gamoyen-

ebuli Zalis proporciuli Zala; (2) mas 

SeuZlia Tavdasxma ganaxorcielos mxo-

lod „kanonier samxedro samizneebze“ 

da saerTaSoriso humanitaruli samarT-

lis principebisa da wesebis Sesabamisad; 

agreTve aucilebeli gamafrTxilebeli 

zomebi unda iqnes miRebuli, raTa moxdes 

samoqalaqo mosaxleobis SemTxveviTi da-

zianebis minimumamde dayvana; (3) saxel-

mwifom, romelic iyo `SeiaraRebuli 

Ta vdasxmis“ samizne, ar unda daikavos 

agresori saxelmwifos teritoria, Tu 

es ar aris agresori saxelmwifos mier 

agresiis gagrZelebis aRkveTis aucile-

blobiT gamowveuli; garda amisa, (4) 

Tavdacva unda Sewydes maSinve, rogorc 

ki uSiSroebis sabWo Caereva da miiRebs 

saWiro zomebs saerTaSoriso mSvido-

bisa da usafrTxoebis dasacavad; (5) Tu 

uSi Sroebis sabWo ver moaxerxebs moqme-

debas, Tavdacva unda Sewydes, rogorc ki 

dasruldeba misi mizani – SeiaraRebuli 

Tavdasxmis mogeriebis miRwevisTanave. 

sxva sityvebiT rom vTqvaT, 51-e muxli da 

sayovelTao saerTaSoriso samar Tlis 

saTanado normebi nebas ar rTavs ne-

bismier samxedro qmedebas, gadaabijos 

arsebul winaaRmdegobas da agresiis 

mosagerieblad saWiro aucileblobas. 

kerZod, isini krZalaven agresori sa-

xelmwifos teritoriis gaxangrZlive-

bul okupacias da aneqsias.24 

naTelia, rom gaeros wesdeba Tav-

da cvis uflebas saxelmwifos ganus x vi-

sebel uflebad aRiarebs da igi Se iZleba 

gamoyenebul iqnes rogorc individu-

alurad, ise koleqtiurad.25 

avtori emxroba am muxlis viwro 

(Se  zRudul) interpretacias, radgan 

mi aCnia, rom politikuri argumenti, 

ro  melic mxars uWers farTo midgo-

mas, sxvas araferia, Tu ara „Zlieri sa-

xelmwifoebis“ survili, SeinarCunon 

maTi moqmedebis Tavisufleba. avtoris 

azriT, Tavdacva unda iyos dasaSvebi 

mxo lod im SemTxvevaSi, Tu SeiaraRebu-

li Tavdasxma ganxorcieldeba saxelmwi-

fos winaaRmdeg. moqalaqeebis sazRvar-

gareT dacvasTan dakavSirebiT, avtoris 
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Tva lsazrisiT, amgvari xasiaTis „gad-

arCenis misiebi“ SeiZleba advilad iqnes 

ufro farTo ganzraxviT SeWris sababad 

gamoyenebuli. 

a) SeiaraRebuli Tavdasxma

saxelmwifom kanonierad rom gamoi-

yenos Tavdacvis ufleba, aucilebelia, 

saxeze iyos SeiaraRebuli Tavdasxma. 

saqme swored rom esaa, ra SeiZleba moi-

azrebodes da ganixilebodes rogorc 

SeiaraRebuli Tavdasxma? ra qmedebebs, 

ra kriteriumebs unda moicavdes sxva 

saxelmwifos qmedeba, rom es Sefasebul 

iqnes SeiaraRebul Tavdasxmad?

wesdebis 51-e muxlSi aRniSnulia, 

rom Tavdacva dasaSvebia mxolod Sei-

ara Rebuli Tavdasxmis sapasuxod. Sei-

araRebuli Tavdasxmis yvelaze tipuri 

variantia erTi saxelmwifos regula-

ruli jaris mier meore saxelmwifos 

sa xmeleTo, sazRvao an sahaero teri-

toriaze ganxorcielebuli Tavdasxma. 

SeiaraRebuli Tavdasxma scildeba re-

gularuli SeiaraRebuli Zalebis cne-

bas; is agreTve moicavs SeiaraRebul 

bandebs, araregularul da daqirave-

bul razmebs. SeiaraRebuli Tavdacvis 

cneba amosavali iyo saerTaSoriso sasa-

marTlos gadawyvetilebaSi nikaraguis 

saqmeze koleqtiuri Tavdacvis Sesaxeb.26 

saerTaSoriso sasamarTlom agresiis 

definiciis ganmartebis daxmarebiT gan-

marta SeiraRebuli Tavdasxma saerTaSo-

riso CveulebiT samarTalSi. nikaraguis 

saqmesTan dakavSirebiT sasamarTlom 

daadgina, rom SeiaraRebuli Tavdasxma 

unda iqnes gagebuli rogorc „saxelmwi-

fos mier an misi saxeliT meore saxelm-

wifos teritoriaze SeiaraRebuli ban-

debis, araregularuli an daqiravebuli 

razmebis gagzavnac, Tu aseTi operacia, 

Tavisi masStabidan da efeqtidan gamom-

dinare, inter alia, CaiTvleba regularu-

li SeiaraRebuli Zalebis mier ganxor-

cielebul SeiaraRebul Tavdasxmad.~27 

magram sasamarTlom agreTve dasZina, 

rom ajanyebulTa mxardaWera, iqneba es 

iaraRis miwodebiT Tu raime sxva saxiT, 

ar aris SeiaraRebuli Tavdasxma.28 dRes 

saxelmwifoebi aRar ewinaaRmdegebian 

im azrs, rom araregularuli Zalebis 

mier Cadenili qmedebebi SeiZleba Cai-

T va los SeiaraRebul Tavdasxmad. wina-

aRmdegob rioba koncentrirebulia sa-

xelmwifos Carevis doneze, rac saWiroa 

imisTvis, rom konkretul SemTxvevaSi 

SesaZlebeli iyos qmedebis saxelmwi-

fosTan dakavSireba da Tavdacvis gamar-

Tleba. SeiaraRebuli Tavdasxmis ko-

n    cefcia, romelic SeiaraRebuli ba-

n   debis Semadgenlobasac moicavs, sa-

xe  lmwifos CarTulobis mniSvnelovan 

xarisxs saWiroebs, magram 2001 wlis 11 

seqtembers msoflio savaWro cen trsa 

da pentagonze ganxorcielebulma ter-

oristulma Setevebma sakamaTod ga-

a farTova SeiaraRebuli Tavdasxmis 

cne ba da moicva teroristuli orga-

ni  zaciebis mier ganxorcielebuli Ta-

v  dasxmebic. uSiSroebis sabWom tero-

ri s tuli Tavdasxmebi daaxasiaTa ara 

ro  gorc „SeiaraRebuli Tavdasxmebi“, 

aramed rogorc „mSvidobisaTvis saSiSi“, 

magram amavdroulad 1358 da 1373 rezo-

luciebis preambulebSi uSiSroebis sab-

Wom Tavdacvis ufleba daadastura.29 es 

imas niSnavs, rom moxda nagulisxmevad 

daTanxmeba faqtze, romlis mixedviT, 

amerikis SeerTebul Statebze ganxor-

cielebuli teroristuli Setevebi iyo 

SeiaraRebuli Tavdasxmebi, magram gau-

rkveveli rCeba al-qaidas teroristul 

saqmianobaSi avRaneTis monawileobis 

zusti arsi da xasiaTi.30 

b) aucilebloba da proporciuloba

SeiaraRebuli Tavdasxmebis dawyebis 

SemTxvevaSi, dazaralebul saxelmwifos 

SeuZlia, Zalis gamoyenebiTve upasuxos 

Tavdacvis mizniT, magram saerTaSoriso 

CveulebiTi samarTali garkveul moTx-

ovnebs adgens Tavdacvis SemTxvevaSi 

– rogorc individualuri, aseve koleq-

tiuri Tavdacvis dros. karolinis doq-

trinis standartidan ganviTarda moTx-

ovnebi, rom Tavdacva unda iyos aucile-

beli da proporciuli. aucilebloba 

da proporciuloba Tavdacvis ufleb-

is gamoyenebis amosavali wertilebia. 
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z. sanikiZe, Tavdacvis, rogorc Zalis gamoyenebis kanonieri uflebis, ganmartebis problemebi

yuradReba unda mieqces sapasuxo zome-

bis aucileblobas da proporciulobas, 

ar unda moxdes udanaSaulo samoqalaqo 

mosaxleobis uflebaTa Selaxva erTi 

saxelmwifos mier Tavdacvis uflebis 

principze dayrdnobiT. saerTaSoriso 

sasamarTlom daadastura maTi arsebo-

ba nikaraguis saqmeSi,31 navTobis plat-

formebis saqmeSi32 da sakonsultacio 

daskvnaSi birTvuli iaraRebis Sesaxeb.33 

aucilebloba niSnavs, rom ar arse-

bobs Zalis gamoyenebis alternativa – 

magaliTad diplomatiuri saSualebebi 

amowurulia an ekonomikuri zomebis 

miReba amaoa.34 

proporciulobad, Cveulebriv, iTv-

leba urTierTdamokidebuleba ara mxo-

lod SeiaraRebul Tavdasxmasa da Tav-

dacvis mizniT Zalis gamoyenebas Soris, 

aramed Tavdacvis mizniT Zalis gamoyen-

ebasa da mis mizans Soris.35 

es moTxovnebi ar aris mocemuli 

gaeros wesdebaSi, magram saerTaSori so 

CveulebiTi samarTlis nawilia. auci-

lebloba da proporciuloba niSnavs, 

rom Tavdacva ar unda iyos samagieros 

mimzRveli da sadamsjelo; misi mizani 

unda iyos Setevis SeCereba da mtris 

ieriSebis mogerieba. Zalis Carevas unda 

mohyves situaciis gaumjobeseba da ara 

piriqiT, gauareseba. calsaxaa, rom Za-

lis gamoyenebam ar unda gamoiwvios im-

aze ufro mZime Sedegi, vidre misi ga-

mo  u ye neblobis SemTxvevaSi dadgebo da. 

aucileblobisa da proporciulobis 

sa kiTxebi saxelmwifoebs exmareba uka-

nono represaliebis kanonieri Tav da-

c visagan garCevaSi. aucilebloba da 

proporciuloba mTavari faqtoria, ag-

reTve, Tavdacvis saxeliT moqmedi sa-

xelmwifoebis mier teritoriebis xan-

grZlivi drois ganmavlobaSi okupaciis 

uaryofisaTvis. Zalis gamoyeneba ar unda 

gascdes im farglebs, rac iyo miznis mis-

aRwevad aucilebeli da proporciuli. 

CveulebiTi samarTlis es moT xovnebi 

daadastura sasamarTlom nikaraguis 

saq meSi,36 navTobis platformebis saqme-

Si37 da sakonsultacio daskvnaSi birT-

vuli iaraRebis Sesaxeb.38 

yovelive zemoTqmulis gaTvalis wi-

nebiT SevecdebiT ganvixiloT 2008 wlis 

agvistoSi ruseTis mier saqarTvelos 

winaaRmdeg ganxorcielebuli agresia. 

2008 wlis 8 agvistos ruseTis federaci-

is mxridan SeiaraRebuli Tavdasxma ganx-

orcielda saqarTveloze. daibomba e.w. 

samxreT oseTis (cxinvalis regioni) mim-

debare teritoriebi, kerZod, qalaqebi: 

gori da qareli, agreTve axlomdebare 

soflebi. Cven SevecdebiT, kidev erTx-

el davamtkicoT, rom ruseTis feder-

aciis zemoxsenebuli qmedebebi arRvevs 

gaeros wesdebis me-2 muxlis me-4 pun-

qtiT gaTvaliswinebul Zalis gamoyen-

ebis akr Zalvas. ufro metic, am moqmede-

bebis gamarTleba ar SeiZleba Tavdacvis 

uflebis sababiT, saerTaSoriso sama r-

Tlis arc saxelSekrulebo da arc Cve-

ulebiTi samarTlis wesebis CarCoebSi. 

rogorc zemoT ukve aRiniSna, 51-e mux-

liT gaTvaliswinebuli Tavdacvis uf-

leba vrce ldeba im SemTxvevebze, rode-

sac sa xezea erTi saxelmwifos mier 

meore saxelmwifoze ganxorcielebuli 

„SeiaraRebuli Tavdasxma“, xolo inci-

dentebi e.w. samxreT oseTis regionSi, 

romelic saqarTvelos ganuyofeli na-

wilia da aseTad aRiarebulia saerTa-

Soriso Tanamegobrobis mier, ar iyo 

saqarTvelos mxridan ruseTis federa-

ciaze ganxorcielebuli „SeiaraRebuli 

Tavdasxma”. agreTve unda aRiniSnos 

isic, rom ruseTis federaciis samxedro 

qmedeba ar akmayofilebs aucileblo-

bisa da proporciulobis moTxovnebs 

– sakiTxis gadasaWrelad arsebobda 

sxva diplomatiuri saSualebebic; samx-

edro moqmedebebma daaziana mTlianad 

saqarTvelos teritoria, maT Soris, 

samoqalaqo pirebi da samoqalaqo daniS-

nulebis obieqtebic. samoqalaqo pirebsa 

da samoqalaqo daniSnulebis obieqte-

bze Tavdasxma ki saerTaSoriso humani-

taruli samarTlis darRvevaa, kerZod, 

fundamenturi principis – gansxvave-

bis principis – darRveva.39 saqarTvelos 

mxridan Zalis gamoyenebasTan dakavSire-

biT ki sapirispirod SeiZleba iTqvas: is 

savsebiT akmayofilebda aucileblobisa 
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da proporciulobis standartebs. rac 

Seexeba ruseTis federaciis arguments, 

rom qarTulma Zalebma ganaxorcieles 

rus samSvidoboebze Tavdasxma, riTac 

aiZules ruseTis federacia, gamoeye-

nebina Tavdacvis ufleba, samarTleb-

riv safuZvels moklebulia Semdegi 2 

faq toris gamo: 1) realurad araviTari 

pirdapiri Tavdasxma ar ganxorciele-

bula samSvidoboebze; da 2) rus samSvi-

doboebs romc misdgomodaT arapirda-

piri Tanmdevi ziani qarTuli Zalebis 

mier separatistebis SeiaraRebuli band-

formirebebis winaaRmdeg operaciebis 

Catarebisas, saerTaSoriso samarTlis 

Tanaxmad, aseT situaciaSi mxolod sam-

Svidoboebs SeiZleba mieniWoT, da isic 

mxolod piradi, Tavdacvis ufleba. 

imaves miuTiTebs damoukidebeli 

sa erTaSoriso faqtebis momZiebeli ko-

misiis daskvnac (taliavinis komisiis 

daskvna), sadac naTqvamia, rom ruseTis 

federaciis mier ganxorcielebuli Se-

tevebi aSkarad scdeba da arRvevs auci-

leblobisa da proporciulobis princi-

pebs.40 

Tu gavcdebiT Tavdacvis uflebis 

Temas da wavalT kidev ufro Sors, ruse-

Tis qmedebebTan dakavSirebiT agreTve 

unda aRiniSnos: ruseTis federaciis 

argumenti, rom is moqmedebda humani-

taruli intervenciis farglebSi, aris 

yovlad miuRebeli martivi mizezis 

gamo – Tanamedrove saerTaSoriso sa-

marTalSi humanitaruli intervencia ar 

aris aRiarebuli samxedro Zalis gamoye-

nebis kanonier safuZvlad. Tumca, aqve 

unda iTqvas, saerTaSoriso samarTlis 

Teoriasa da praqtikaSi SemuSavebulia 

mTeli rigi winapirobebisa da kriteri-

umebisa, romlebsac unda akmayofileb-

des intervenciuli aqti, raTa mieces 

mas humanitaruli intervenciis klas-

ifikacia. humanitaruli intervenciis 

yvelaze gavrcelebuli winapirobebia: a) 

adamianis uflebebis masobrivi da uxeSi 

darRvevis arseboba; b) saerTaSoriso sa-

marTliT davis mogvarebis yvela dasaS-

vebi saSualebis amowurva. kriteri-

umebi, romlebsac unda akmayofilebdes 

humanitaruli intervencia, Semdegia: 

a) intervencia unda xorcieldebodes 

mxolod humanitaruli miznebisTvis; b) 

intervencia unda iyos mravalmxrivi da 

g) intervencia unda iyos proporciu-

li.41 naTelia, rom 2008 wlis agvistoSi 

saqarTvelos winaaRmdeg ruseTis fed-

eraciis mier ganxorcielebuli samx-

edro moqmedebebis dros zemoxsenebuli 

winapirobebi da kriteriumebi ar iyo 

daculi. 

Sesabamisad, ruseTis mier saqarT-

veloSi ganxorcielebuli samxedro Ta-

v dasxma sxva araferia, Tu ara agresiis 

aqti. ruseTis es qmedebebi savsebiT 

emTxveva gaeros generaluri asambleis 

„agresiis definiciis Sesaxeb“ 3314 (1974) 

rezoluciaSi mocemul ganmartebas. aR-

niSnul rezoluciaSi generalurma asam-

bleam gansazRvra agresiis aqtad wode-

buli qmedebebi. am qmedebaTagan erT-er-

Tia: „erTi qveynis SeiaraRebuli Zalebis 

mier meore qveynis teritoriaze SeWra 

an Tavdasxma, an samxedro okupacia, 

Tundac droebiTi, romelic am SeWris an 

Tavdasxmis Sedegia”.42

yovelive zemoxsenebulidan gamom-

dinare, SeiZleba davaskvnaT, rom ruse-

Tis federaciam daarRvia saerTaSoriso 

samarTlis iseTi fundamenturi princi-

pebi, rogorebicaa: saxelmwifoTa su-

verenuli Tanasworobis, teritoriuli 

mTlianobis urRvevobis, Zalis gamoyen-

ebis an ZaliT damuqrebis akrZalvisa da 

saSinao saqmeebSi Caurevlobis princi-

pebi.

prevenciuli Tavdacva

mTavari winaaRmdegoba TavdacvasTan 

dakavSirebiT exeba „prevenciuli“ Tav-

dacvis uflebas.43 es niSnavs, Tavdacvis 

ufleba saxelmwifos uCndeba mxolod 

mas Semdeg, rac, wesdebis 51-e muxlis 

Tanaxmad, SeiaraRebuli Tavdasxma dai-

wyeba, Tu saxelmwifoebs aqvT ufro 

farTo ufleba, winaswar ganWvriton 

mosalodneli SeiaraRebuli Tavdasxma 

da miiRon prevenciuli zomebi? prob-

lema, romelic wamoiWra sxvadasxva Sem-
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z. sanikiZe, Tavdacvis, rogorc Zalis gamoyenebis kanonieri uflebis, ganmartebis problemebi

Txvevebis gamo da romelic Tana medrove 

urTierTobebSi didi mniSvnelobisaa, 

aris Semdegi – wesdebis 51-e muxli uS-

vebs Tu ara winaswari Tavdacvis Se-

saZleblobas, rac gulisxmobs preven-

ciulad dartymis ganxorcielebas, roca 

saxelmwifo darwmunebulia an sjera (san-

am mis teritorias an ucxoeTSi mis samx-

edro SenaerTebs Seuteven), rom meore 

saxelmwifo apirebs masze SeiaraRebuli 

Tavdasxmis ganxorcielebas.44 

upirveles yovlisa, unda veZeboT 

51-e muxlis `keTilsindisierad~ gan-

martebis SesaZlebloba 1969 wlis `saer-

TaSoriso xelSekrulebaTa samarTlis 

Sesaxeb“ venis konvenciis 31-e muxlis 

(ganmartebis saerTo wesebi) safuZvelze. 

ar moipoveba mtkicebuleba imis Sesaxeb, 

rom saxelmwifoebs hqonodaT ganzraxva, 

51-e muxlis formulirebaSi prevenciu-

li Tavdacvis ufleba moecvaT.

isini, vinc emxrobian winaswari Ta-

vdacvis uflebis midgomas, amtkiceben, 

rom ararealuria, saxelmwifo iyos val-

debuli, daelodos, sanam mis winaaRm-

deg ganxorcieldeba SeiaraRebuli Tav-

dasxma;45 mowinaaRmdegeebi ki amtkice-

ben, rom winaswari Tavdacva eskalaciis 

did risks moicavs, radgan saxelmwifo 

SeiZleba Secdes meore saxelmwifos gan-

zraxvis gamocnobaSi, an reagireba ara-

proporciulad moaxdinos.46 imdenad, 

ramdenadac SeiaraRebuli Tavdasxmis 

farTo cneba Tanamedrove iaraRebis Se-

saZleblobebze dayrdnobiT aris miRe-

buli, vakuumi am or pozicias Soris 

SeiZleba Semcirdes. 

avtoris azriT, dauSvebelia, rom wi-

naswari Tavdacva iqnes aRiarebuli da ne-

badarTuli, radgan, rogorc ki Tundac 

erTi saxelmwifo moiTxovs prevenciuli 

moqmedebis gamoyenebas, rasakvirvelia, 

sxva saxelmwifoebic imaves moimoqmede-

ben. am ukanasknel SemTxvevaSi ki imis al-

baToba didia, rom erTma saxelmwifom 

ver gamoicnos meore saxelmwifos ganz-

raxva da ganaxorcielos Tavdasxma, rac 

TavisTavad konfliqtisa da omis sawin-

dari gaxdeba. 

sazRvargareT myofi sakuTari 
moqalaqeebis dacva

saxelmwifos movaleoba – daicvas 

sakuTari mosaxleoba, udavod misi up i -

r velesi valdebulebaa, Tundac es mox-

des sxva saerTaSoriso subieqtTan misi 

urTierTobis xarjze,47 Tumca preceden-

tuli samarTali miuTiTebs, rom aseTi 

qmedeba ar aris Tavdacvis zoma.48 

arsebobs dasabuTebuli mosazreba, 

rom saerTaSoriso samarTali ar aRi-

arebs Zalis gamoyenebis kanonierebas 

„sazRvargareT mcxovrebi“ sakuTari mo-

qalaqeebis dasacavad, xolo arsebuli 

praqtika aCvenebs, rom saxelmwifoebi 

„sazRvargareT mcxovrebi“ sakuTari mo-

qalaqeebis dacvis uflebas Tavdacvis 

uflebis konteqstSi ganixilaven.49 

sazRvargareT sakuTari moqalaqee-

bis dasacavad Zalis gamoyeneba im sa-

xelmwifos Tanxmobis gareSe, romlis 

teritoriazec imyofebian es moqalaqee-

bi, iSviaTia, da meore msoflio omis 

Semdeg mxolod ramdenime saxelmwifos 

Tu ganuxorcielebia.50 CveulebiTi sa-

ma rTlis praqtikidan ga momdinare, 

saz   RvargareT sakuTari moqalaqeebis 

da cvisTvis Zalis gamoyeneba rom ka no -

nierad CaiTvalos, Semdegi kriteriu-

me bi unda iqnes dakmayofilebuli:                           

1) im saxelmwifos, romlis teritori-

azec imyofebian moqalaqeebi, ar unda 

surdes, an ar unda SeeZlos maTi dacva;                                  

2) unda arsebobdes moqalaqeTa daSave-

bis gardauvali safrTxe; 3) maTi gadar-

Cenis sxva aranairi mSvidobiani saSuale-

ba ar unda arsebobdes, radganac yvela 

maTgani ukve amowuruli an maTi gamoye-

neba sruliad ararealuri unda iyos 

– anu Zala unda iyos bolo saSualeba;                    

4) Zalis gamoyeneba unda moxdes mxolod 

da mxolod gansakuTrebuli miznisTvis, 

raTa moxdes moqalaqeebis gadarCena;       

5) gamoyenebuli Zala unda iyos safrTxi-

sa da muqaris proporciuli; 6) saxel-

mwifom unda gamoiyenos mxolod iseTi 

Zala, romlis gamoyenebac gonivrulad 

aucilebelia moqalaqeTa dasacavad da 

unda datovos meore saxelmwifos teri-
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toria ise swrafad, rogorc es gansaxor-

cielebad SesaZlebelia; 7) saxelmwifom, 

romelmac sazRvargareT gamoiyena Zala, 

dauyovnebliv unda acnobos gaeros uSiS-

roebis sabWos; kerZod ki detalurad 

unda ganumartos is mizezebi da safuZv-

lebi, romlebze dayrdnobiTac is Zalis 

gamoyenebas am konkretul SemTxvevaSi 

aucileblad miiCnevs.51 

es Tema umTavresad istoriuli mniS-

vnelobisaa. ukanaskneli aTi wlis ganmav-

lobaSi sazRvargareT moqalaqeebis ga-

darCenis mizniT Zalis gamoyenebis mniS-

vnelovani magaliTebi ar yofila. am mxriv 

sainteresoa ruseTis federaciis kon-

stituciis 61-e muxlis me-2 punqti, rom-

lis Tanaxmadac, „ruseTis federacia mis 

sazRvrebs gareTac uzrunvelyofs saku-

Tari moqalaqeebis dacvas“;52 Tumca unda 

aRiniSnos, rom ruseTs ara aqvs ufleba, 

aRniSnuli Canaweri moiyvanos 2008 wlis 

agvistoSi saqarTvelos winaaRmdeg ganx-

orcielebuli SeiaraRebuli qmedebebis 

gamarTlebis safuZvlad (zemoT moyva-

nili msjelobidan gamomdinare). avtori 

miiCnevs, sagulisxmoa is garemoeba, rom 

sazRvargareT moqalaqeebis gadarCena 

an intervencia SeiZleba advilad iqnes 

ufro farTo ganzraxviT SeWris sababad 

gamoyenebuli. ZiriTadi kiTxva, sazR-

vargareT moqalaqeebze ganxorcielebu-

li Tavdasxma iTvleba Tu ara saxelmwi-

foze ganxorcielebul Tavdasxmad, rCe-

ba mniSvnelovani „teroris winaaRmdeg 

omis“ konteqstSi. avtoris azriT, miuxe-

davad sakuTari moqalaqeebis dacvis 

didi mniSvnelobisa, saxelmwifoebma maT 

gadasarCenad zomebis miRebisas unda 

gaaanalizon mosalodneli safrTxis sa-

SiSroeba da TiToeuli qmedeba zemoxse-

nebuli kriteriumebis gaTvaliswine-

biTa da sruli dacviT moimoqmedon. 

Tavdacva terorizmis winaaRmdeg

2001 wlis 11 seqtembers msoflio 

sa vaWro centrsa da pentagonze ganxor-

cielebuli teroristuli Tavdasxmebis 

sapasuxod amerikis SeerTebulma Sta-

tebma im mizniT, rom Seewyvita avRane-

Tis teroristul bazad gamoyeneba, 

2001 wlis 7 oqtombers avRaneTSi samx-

edro operacia (Operation Enduring Freedom) 
daiwyo. amerikis SeerTebuli Statebi 

avRaneTis winaaRmdeg Zalis gamoyenebi-

sas daeyrdno Tavdacvis uflebas; uSiS-

roebis sabWos amerikis SeerTebulma 

Statebma amcno, rom is moqmedebda ga-

eros wesdebis 51-e muxlze dayrdno-

biT. gaerTianebulma samefom, romelic 

pirvelive dRidan CarTuli iyo avRane-

Tis winaaRmdeg mimarTul saraketo 

TavdasxmebSi, ganacxada, rom moqmedeb-

da individualuri da koleqtiuri Tav-

dacvis Sesabamisad. im kiTxvis fonze, 

dasaSvebia Tu ara, rom Tavdacvis ufle-

bam adre ganxorcielebuli teroris-

tuli Tavdasxmebis sapasuxod ganxor-

cielebuli Tavdasxma moicvas, amerikisa 

da gaerTianebuli samefos gancxadebebi 

SeiZleba sakamaTo Candes, magram am samx-

edro operaciam masobrivi mxardaWera 

moipova da qmedeba Tavdacvad TiTqmis 

sayovelTaod iqna miCneuli. amerikis 

SeerTebul Statebze ganxorcielebuli 

Setevebis sapasuxod, Crdilo atlanti-

kis xelSekrulebis organizaciam (nato), 

romlis wevri saxelmwifoc aris ameri-

kis SeerTebuli Statebi, moixmo wesde-

bis me-5 muxli, romlis Tanaxmadac, erT 

wevr saxelmwifoze ganxorcielebuli 

Tavdasxma ganixileba Tavdasxmad yvela 

wevrze.53 sxva saerTaSoriso organiza-

ciebmac gaiziares mosazreba, rom es iyo 

koleqtiuri Tavdacvis mizniT ganxor-

cielebuli Tavdasxma. evrokavSirma, 

CineTma, ruseTma, iaponiam da pakistanma 

mxari dauWires aseT midgomas.54 mraval-

ma saxelmwifom mxardamWeris roli Se-

asrula SeiaraRebul kampaniaSi. mxo lod 

iranma da erayma Seitanes eWvi am ope-

raciis kanonierebaSi. 2001 wlis  12 seq-

tembris rezoluciaSi uSiSro ebis sab-

Wom aRiara Tavdacvis ufleba. Sedegad, 

2001 wlis 14 noembers miRebul iqna 1373 

rezolucia teroristuli aqtebiT sa-

erTaSoriso mSvidobisa da usafrTxo-

ebisaTvis gamowveuli safrTxeebis Se-

sa xeb. es rezolucia miuTiTebda ag-

reT ve individualur da koleqtiur 
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Tavdacvaze. es iyo pirveli SemTxveva, 

roca uSiSroebis sabWom aRiara teror-

izmis winaaRmdeg Zalis gamoyenebisas 

Tavdacvis uflebis arseboba.55 

Zalis amgvari gamoyeneba xSirad 

sci ldeba Zalis gamoyenebis tradici-

uli midgomis models. ise Cans, TiTqos 

amerikis SeerTebuli Statebis mier 

Tavdacvis uflebis gamoyenebis Sesaxeb 

moTxovnis saxelmwifoTa masobriv mx-

ardaWeras SeeZlo Camoeyalibebina mim-

dinare saerTaSoriso CveulebiTi sa-

marTali da gaeros wesdebis xelaxali 

interpretacia moexdina. pirveli, es 

sagrZnoblad afarToebs warmodgenas 

SeiaraRebuli Tavdasxmis Sesaxeb. 51-e 

muxli Tavdapirvelad iTvaliswinebda 

Tavdacvis uflebas sxva saxelmwifos 

mier ganxorcielebuli SeiaraRebuli 

Tavdasxmis sapasuxod da amis Sedegi 

iyo saxelmwifos pasuxismgeblobis sa-

kiTxi. axla ki sakamaToa is faqti, rom 

im pirebis mier, romlebic ar moqme-

deben saxelmwifos saxeliT, meore sa-

xelmwifos winaaRmdeg ganxorciele-

buli teroristuli Tavdasxma SeiZleba 

CaiTvalos SeiaraRebul Tavdasxmad, 

ro melic, Tavis mxriv, gaamarTlebs maT-

Tvis daxmarebis gamwevi saxelmwifos 

winaaRmdeg mimarTul sapasuxo qmede-

bas; gaurkvevloba mainc aris darCenili 

imasTan dakavSirebiT, Tu saxelmwifos 

ra xarisxis CarTulobaa aucilebeli am 

SemTxvevaSi.56 

kiTxvebi wamoiWreba agreTve aucile-

blobasa da saWiroebasTan mimarTebiT. 

al-qaidasa da Talibanis reJimis dabom-

bva ramdenime Tves grZeldeboda. ameri-

kis SeerTebulma Statebma samxedro op-

eraciis (Operation Enduring Freedom) dawye-

bisTanave gaakeTa winaswari Setyobineba, 

rom terorizmis winaaRmdeg omi SeiZ-

leboda ramdenime weliwads gagrZele-

buliyo. ibadeba kiTxva: sad unda gaiv-

los zRvari, raTa Tavdacvis uflebam ar 

gadaabijos aucileblobisa da propor-

ciulobis kriteriumebs? dResdReobiT 

naTlad Cans am zRvris, mkafio gamyofi 

xazis, ararseboba. momavali teroris-

tuli Tavdasxmebis prevenciis mizniT 

dawyebul kampaniaSi rTulia ganisa z-

Rvros qmedebis savaraudo dasasruli, 

magram faqtia, rac ufro metxans grZel-

deba is da rac ufro meti ngreva mohyve-

ba mas Sedegad, miT ufro Znelia imis 

mtkiceba, rom qmedeba proporciulia. 

Tu Zalis gamoyeneba aCvenebs, rom ter-

oristuli Tavdasxmebis Tavidan asac-

ileblad igi gamousadegaria, rTulia 

agreTve imis damtkiceba, rom qmedebebi 

aris aucilebeli.57 

koleqtiuri Tavdacva

koleqtiuri Tavdacva, iseve rogorc 

individualuri, ganmtkicebulia gaeros 

wesdebis 51-e muxlis Tanaxmad da is iqne-

ba kanonieri imave garemoebebis arse-

bobisas, rogoric aris individualuri 

Tavdacvis dros – e.i., Tu is ganxorci-

elebulia SeiaraRebuli Tavdasxmis sa -

pasuxod. koleqtiuri Tavdacvis ga   n-

marteba iseTi samxedro aliansebis amo-

savali wertilia, rogoricaa na  to, rom-

lis wesdebis mexuTe muxlis Ta na x madac, 

aliansis erT an ramdenime wevr saxel-

mwifoze Tavdasxma ganixileba rogorc 

Tavdasxma aliansis wevr yvela saxelmwi-

foze da Zala iqneba yvela wevri saxelm-

wifos mier gamoyenebuli.58 zustad es 

azri iqna gatarebuli nikaraguis saqme-

Si mosamarTleTa umravlesobis mier, 

Tumca maTive ganmartebiT, im saxelmwi-

fom, romlis winaaRmdegac ganxorciel-

da SeiaraRebuli Tavdasxma, sakuTari 

Tavi unda gamoacxados „SeiaraRebuli 

Tavdasxmis msxverpl saxelmwifod“ da 

meore saxelmwifos sTxovos daxma re-

ba.59 saerTaSoriso CveulebiT samar-

TalSi ar arsebobs wesi, romelic sa-

xelmwifos situaciis Tavisi survi li-

samebr Sefasebis Sedegad koleqtiuri 

Tavdacvis uflebis gamoyenebis nebas 

darTavda.60 maSasadame, koleqtiuri Tav-

dacva ar niSnavs individualuri ufle-

bis erTad gamoyenebas, aramed es aris 

erTi saxelmwifos mier ganxorcielebu-

li SeiaraRebuli Tavdasxmis sapasuxod 

ganxorcielebuli koleqtiuri qmedeba, 

im damatebiTi kriteriumiT, rom „msxve-
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rplma saxelmwifom“ uflebamosili war-

momadgenlebis meSveobiT oficialurad 

unda moiTxovos daxmareba. 

uSiSroebis sabWos roli

SeiZleba iTqvas, rom individualur 

da koleqtiur TavdacvasTan mimarTebiT 

uSiSroebis sabWos ukavia centraluri 

roli: saxelmwifoebis mier Tavdacvis 

am uflebis ganxorcielebisas miRebuli 

zomebis Sesaxeb dauyovnebliv unda ec-

nobos uSiSroebis sabWos da saxelmwi-

foebis ufleba – gamoiyenon Tavdacvis 

ufleba, aris droebiTi iqamde, sanam 

uSiSroebis sabWo ar miiRebs saerTaSor-

iso mSvidobisa da uSiSroebis mxarda-

saWerad aucilebel zomebs. 

gaeros wesdebis mizania, ara mxolod 

SezRudos saxelmwifoebis mier Zalis 

gamoyenebis ufleba, aramed moaxdinos 

am uflebis gaeros garSemo centra-

lizacia. naTelia, ganzraxva iyo, rom 

uSiSroebis sabWos hqonoda ufleba, 

ga moeyenebina iseTi zomebi, romlebic 

Sewyvetdnen Tavdacvis uflebas. magram 

Tavdacvis uflebis arsebobis an misi 

gagrZelebis Sesaxeb uSiSroebis sabWos 

mier gamoxatuli gansazRvrebis ararse-

bobis gamo, warsulSi bevri dava wamoW-

rila.61 praqtikaSi uSiSroebis sabWo ar 

akeTebs gancxadebebs Tavdacvis ufleb-

is moTxovnis kanonierebis Sesaxeb. iran-

erayis (1980–1988) da eTiopia-eriTreas 

(1998–2000) konfliqtebTan dakavSire-

biT uSiSroebis sabWos ar wamouWria 

konfliqtis dawyebisTvis saxelmwifos 

pasuxismgeblobis sakiTxi da amdenad ar 

gadauwyvetia, Tu vis hqonda Tavdacvis 

ufleba. Tumca, sapirispirod, roca 

erayi SeiWra quveiTSi 1990 wels, uSiS-

roebis sabWom daadastura quveiTis 

Tavdacvis uflebis arseboba.62 

uSiSroebis sabWos qmedeba SeiZleba 

iyos sxvadasxvagvari. inter alia, uSiSroe-

bis sabWos SeuZlia: 1) daadasturos 

Tavdacvis uflebis arseboba; 2) saxelm-

wifoebs mosTxovos cecxlis Sewyveta; 3) 

saxelmwifoebs mosTxovos SeiaraRebuli 

Zalebis gamoyvana meore saxelmwifodan; 

4) Tavdacvis ganmaxorcielebel saxelm-

wifosgan moiTxovos calmxrivi qmedebeb-

is Sewyveta da aRniSnulis Secvla koleq-

tiuri usafrTxoebis RonisZiebebiT; 5) 

miiRos gadawyvetileba, rom Tavdacvis 

uflebiT moqmedi saxelmwifo realurad 

aris agresori. am qmedebebidan uSiSroe-

bis sabWo romelsac miiRebs, is iqneba 

savaldebulo Zalis mqone gaeros wevri 

saxelmwifoebisTvis.63 

daskvna

statiaSi ganxiluli iyo Zalis ga-

moyenebis Sesaxeb normebis ganviTare-

ba gaeros wesdebis Seqmnamde da misi 

Seqmnis Semdeg. mTavari yuradReba daT-

mobili hqonda gaeros wesdebis 51-e mux-

ls. ganxiluli iyo Tavdacvis uflebis 

ganmartebisa da interpretaciis meTo-

debi. moyvanili iyo individualuri da 

koleqtiuri Tavdacvis magaliTebi da 

am uflebis gamoyenebisTvis aucile-

beli moTxovnebi. xazgasmuli iyo gaeros 

uSiSroebis sabWos roli zemoaRniSnuli 

SemTxvevebis dros.

winamdebare naSromiT avtoris miza-

ni iyo, naTeli moefina im sakiTxebisTvis, 

Tu ra problemebi ikveTeba Tavdacvis 

uflebis ganmartebasTan mimarTebiT. 

aSkaraa, rom Tavdacvis uflebisa da 

Zalis gamoyenebis interpretaciasTan 

dakavSirebiT saxezea sirTuleebi. sa-

xelmwifoebs ar aqvT SemuSavebuli er-

Tiani midgoma, rasac Sedegad problema-

Ta mTel rigTan mivyavarT. arsebobs 

winaaRmdegobrivi momentebi, romelTa 

Tavidan acilebisa da gadaWrisTvis da 

saerTaSoriso asparezze ganukiTxao-

bis Tavidan asacileblad, avtoris az-

riT, sazogadoebam maqsimalurad efeq-

turad unda imoqmedos, raTa saxelmwi-

foebma ar moaxdinon gaeros wesdebiT 

miniWebuli uflebamosilebis borotad 

gamoyeneba, ar gaifarToon uflebebi 

TavianT sasargeblod sxva saxelmwifo-

Ta uflebebis xelyofis xarjze. xolo 

im SemTxvevaSi, Tu saxelmwifoebi mainc 

ecdebian aRniSnuli qmedebebis ganxor-

cielebas, Sesabamisi unda iyos saerTa-
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Soriso sazogadoebis pasuxi: gaerom, 

im mizniT, rom SemdgomSi sxva saxelm-

wifoebis mxridan prevenciul niadag-

zeve Tavidan iqnes acilebuli msgavsi 

Sinaarsis qmedebebi da omis saSiSroeba, 

unda gaaZlieros zewola am saxelmwi-

foebze da gamoiyenos mkacri xasiaTis 

sanqciebi, risi uflebamosilebac mas 

wesdebis 41-e muxlis safuZvelze aqvs 

miniWebuli.

saxelmwifoebis piradi samarTleb-

rivi Tu politikuri miznebi da inter-

esebi da am motivebiT nakarnaxevi qmede-

bebi ar unda prevalirebdes saerTaSor-

iso samarTliT aRiarebul principebsa 

da wesebze; es ukanaskneli ki amosavali 

wertili unda iyos samarTlianobis gan-

xorcielebisa da damkvidrebis dros.

aSkaraa, rom gvaqvs fiqris sagani: 

ra aris saWiro, raTa ar moxdes Zalis 

gadameteba da, amasTanave, mizanic miR-

weul iqnes. mizani ki erTaderTi da Se-

ucvlelia – sazogadoebisa da sruliad 

samyaros dacva konfliqtebisgan. saer-

TaSoriso mSvidobis da usafrTxoebis 

dacva xom gaeros umniSvnelovanesi mi-

zania. 

yovelive zemoaRniSnulidan gamom-

dinare, daskvnis saxiT SeiZleba iTqvas, 

rom saxelmwifoebis mier maT qmedebebSi 

yovel calkeul SemTxvevebSi gaTval-

iswinebuli unda iqnes gaerTianebuli 

erebis organizaciis principebi da miz-

ani; saxelmwifoebis mier miRebuli nebi-

smieri zoma ar unda uqmnides safrTxes 

saerTaSoriso mSvidobasa da uSiSroe-

bas.
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INTRODUCTION

The maintenance of international peace 
and security is a genuinely problematic 
and sensitive issue in the modern world 
and greatly depends upon the endeavour, 
common opinion and unifi ed approach of the 
international community to achieve this. The 
use of force by states is one of the most critical 
challenges to the modern international legal 
order as state behaviour is usually evaluated 
on the principles of use of force. 

Two controversial aspects of state be-
haviour arise: legal and political motives 
and interests of states on the one hand, and 
the problem of protecting human lives and 
fundamental principles of the United Nations 
(UN) on the other; specifi cally: the sovereign 
equality of states, territorial integrity and 
prohibition of use of force or threat to use force, 
and non-interference into internal affairs. 

The latest developments in Georgia 
rendered the actual defi nition and meaning 
of confl ict under international law, as well as 
regulation of the use of force by the UN.

The purpose of this article is to fi nd the 
defi nition of self-defence and its legal status 
under international law. The right to self-
defence in international law, as enshrined 
in article 51 of the UN Charter, is generally 
interpreted in two ways, known as broad and 
restricted interpretations. The broad inter-

pre tation is usually employed by “strong” 
states to justify their actions while pursuing 
their interests. The restricted interpretation is 
supported by the UN and is clearly manifested 
by the history of the UN Charter and overall 
objectives of this instrument. This article 
shall discuss this problem and seek ways of 
problem resolution, as it seems impossible 
to preserve international peace and security 
without identifying clear boundaries for the 
use of force. 

Some norms of international law regulate 
the use of force and aggression (jus ad bellum) 
and others such as the conduct of military 
actions (international humanitarian law or jus 
in bello). This article shall mainly deal with 
jus ad bellum that covers all rules regulating 
use of force by states in international law. This 
article shall specifi cally deal with use of force 
under article 51 of the UN Charter – individual 
and collective self-defence. 

The law on use force is discussed in the 
fi rst part of this article. The author deals with 
the pre and post UN Charter periods. 

The following chapter deals with the pro-
hibition of use of force and the “inherent” right to 
self-defence of states and its defi nition, which 
is the main subject matter of this article–.

The fi nal chapter of the article discusses 
the restriction criteria and opportunity to 
exercise the “inherent” right of states and the 
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PROBLEMS WITH THE DEFINITION OF SELF-DEFENCE 
AS A LAWFUL USE OF FORCE

“We hear so much these days of progress and civilization, but 
unfortunately we still cannot avoid wars, should we urgently try, in 
a genuine spirit of humanity and civilization, to prevent, or at least 
to alleviate, the horrors of war?” 

Henry Dunant
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relevance of article 51 for states and the UN 
Security Council. 

The rules of international law that regulate 
use of force (jus ad bellum) are divided into 
two groups1: the fi rst group consists of norms 
regulating use of force by one or a group of 
states acting with their own initiative, often 
referred to as “unilateral” use of force. The 
rules of the second group deal with the issue 
when competent international organizations, 
specifi cally the UN, are entitled to the use of 
force, which is referred to as “collective” use 
of force, since it derives from a collective 
decision of such organizations. Usually, many 
states are involved in such a use of force; 
however the milestone idea is that the use of 
force is implemented on behalf of all states for 
the common purpose of society. Accordingly, 
the main difference between “unilateral” and 
“collective” use of force is not only the number 
of states involved, but rather in competences 
and purposes. Despite the number of states 
participating in the use of force, “unilateral” 
action is the result of a one-sided decision 
and is aimed at the satisfaction of one state’s 
purpose, while “collective” use of force is based 
on the decisions of competent international 
organizations adopted for the sake of the 
interests of society in general.2

THE HISTORY OF PROHIBITION 
OF USE OF FORCE

a) Before the UN Charter

The rules of international law on the right to 
use force (jus ad bellum) are not exclusively the 
outcome of the UN Charter. Before 1945, the 
system of customary international law existed 
dealing with the unilateral use of force by states.3 
Before the creation of the UN Charter the use 
of force by states was regulated by a set of 
conventional and customary norms. The 1899 
and 1907 Hague Peace Conferences were the 
fi rst attempts to restrict warfare. World War I 
triggered imposition of even more restrictions 
on warfare within the League of Nations. In 
1924, at the fi fth session of the League of 
Nations Assembly, an attempt to establish a 
collective security system was initiated; the 
member states adopted the Protocol for the 

Pacifi c Settlement of International Disputes 
(“Geneva Protocol”), in which war of aggression 
constitutes a violation of the solidarity among 
members of the international community and is 
an international crime. However, this Protocol 
has never been put into effect4.

There was no rule of customary inter-
national law prohibiting use of force until the 
1920s. It was in 1928 when the Kellogg–
Briand Pact (1928 Pact), also referred to as 
the Paris Covenant, introduced a prohibition 
on the declaration of war5. Furthermore, since 
1945, self-defence has been regarded as the 
exception from any prohibition of use of force, 
and customary international law developed 
preconditions for its fair implementation. At 
the same time, reprisals and operations to 
save nationals and humanitarian interventions 
are considered as legitimate exceptions from 
general prohibition. Nevertheless, the Lea-
gue of Nations and the 1928 Pact, which 
prohibited war and aggression in international 
relations, could not prevent world war. Despite 
the urges and attempts to not threaten inter-
national peace and security, it was obvious 
that states would have resorted to the use 
of force if their interests necessitated such 
an action. Consequently, the UN Charter 
that was developed after World War II has 
stricter language and establishes much more 
uncompromising restrictions. The UN Charter 
entitles the use of force only for the purposes 
of self-defence and with the authorisation of 
the UN Security Council (further referred to as 
the SC). 

b) In accordance with the UN Charter

The period after the UN Charter has 
been greatly infl uenced by article 2(4) which 
states: “All Members shall refrain in their 
international relations from the threat or use of 
force against the territorial integrity or political 
independence of any state, or in any other 
manner inconsistent with the Purposes of the 
United Nations”.6 

Those wishing to interpret this article 
unanimously consider that prohibition is not 
only a conventional or customary rule, but 
represents a jus cogens (peremptory norm of 
international law) norm.7
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There are two different interpretations of 
this article: broad and restricted.8

According to the broad interpretation, if 
the use of force does not result in permanent 
occupation of a territory, does not menace the 
attacked state’s authority to make independent 
decisions and is not against the objectives and 
goals of the UN, then such a use of force is 
lawful. Accordingly, rapid attacks aimed at 
saving nationals, such as the Entebbe Rescue 
Operation in1976, should not be considered 
unlawful. According to this interpretation, 
the US intervention in Panama in 1989 and 
kidnapping of the “undemocratic” and “cri-
minal” General Noriega was not restricted, 
as this action did not threaten the “territorial 
integrity” and “political independence” of the 
attacked state.9 

The restricted interpretation of article 2(4) 
suggests that it completely prohibits use of 
force by states with some exceptions provided 
by the UN Charter itself. According to this 
interpretation, the right to self-defence under 
article 51 of the UN Charter is an exception 
to the general prohibition enshrined in article 
2(4). Concerning controversial wordings of 
article 2(4) (specifi cally, territorial integrity, 
etc), it has been established that authors of 
this paragraph did not intend to introduce 
obligation of the prohibition of use of force, 
but their goal was to describe the territorial 
existence of a state under international law.10

The international community came to a 
consensus, which is also manifested in sta-
tes’ practice, that article 2(4) should not be 
interpreted in a way suggested by those sup-
porting broad interpretation. This approach is 
also supported by the travaux preparatoires 
of the UN Charter, its overall objectives and 
analysis of states’ arguments resorting to the 
use of force.

We completely agree with the restricted 
interpretation, as it seems unreasonable to 
read article 2(4) of the UN Charter in a way to 
repeat the “mistakes” of the League of Nations’ 
agreements and the Brian-Kellogg Pact. We 
view that the possibilities and legal basis that 
entitle states to the use of force should be 
minimal and strongly believe that the overall 

goal of the UN Charter is to preserve peace 
and security and avoid new wars.11 

SELF-DEFENCE

A state may use force provided it is orde-
red or authorized by the UNSC. However 
individual and collective self-defence enjoyed 
by states is an exception from this general 
rule. Both conventional and customary laws 
recognize the right of states to implement 
relevant measures, including use of force, 
to pre-empt any threat that endangers the 
existence of the state itself or the security of 
its nationals.12

The right to self-defence is a right and not 
an obligation to a state. If a state is subjected 
to aggression by another state, it is entitled 
to self-defence. The core of the right to self-
defence is self-assistance in response to 
military attack of another state.13 

This right is enshrined in article 51 of 
the UN Charter that specifi es: “Nothing in 
the present Charter shall impair the inherent 
right of individual or collective self-defence if 
an armed attack occurs against a Member of 
the United Nations, until the Security Council 
has taken measures necessary to maintain 
international peace and security. Measures 
taken by Members in the exercise of this right 
of self-defence shall be immediately reported 
to the Security Council and shall not in any 
way affect the authority and responsibility of 
the Security Council under the present Charter 
to take at any time such action as it deems 
necessary in order to maintain or restore 
international peace and security”.14

To create preconditions for the application 
of the right to self-defence, it is necessary to 
manifest that threat is real, active and cause 
the need to self-defence. Individual self-de-
fence is usually interpreted in two ways: one 
is the broad approach,15 which stipulates that 
preventive self-defence and protection of own 
nationals are lawful; the other is the restricted 
interpretation.16 

The Carolina case is the best example 
of the broad approach. The Carolina doctrine 
defi nes the right to self defence-of states as 
lawful if it is used against a real and immediate 
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threat that could not have been avoided via 
alternative measures, provided the used force 
was proportional to the existing threat.17 The 
Carolina doctrine provides that the right to 
self-defence should emanate from necessity 
and the burden of proof is on the state claiming 
the right to self-defence. US Secretary of 
State, Daniel Webster, introduced a standard, 
which has lately appeared to be universally 
recognized. According to Webster, “there 
must be a necessity of self-defense, instant, 
overwhelming, leaving no choice of means, 
and no moment for deliberation and the 
defensive acts must not be unreasonable or 
excessive”.18

As for the protection of nationals, earlier 
customary law required four preconditions: 
(i) failure or inability on the part of a territorial 
sovereign to protect them; (ii) eminent threat of 
injury to nationals; (iii) use of force should be 
the last resort; (iv) a state shall use force that 
is reasonably necessary to protect its citizens 
and shall leave the territory of another state as 
soon as possible.19 

The restricted interpretation of self-de-
fen ce affi rms that the broad approach is no 
longer applicable.20 Under article 51 of the UN 
Charter, a state may only resort to self-defence 
“if armed attack occurs”. The best example of 
such an approach is the case of Nicaragua 
vs. the USA.21 Specifi cally, the right to use of 
force is not applicable in the anticipation of 
an attack, or when the threat is non-violent or 
to protect anything other than state territory. 
Concerning the protection of nationals abroad, 
the restrictive approach states that intervention 
to protect nationals can be of equivocal value 
in furthering the purposes of the United Na-
tions as it may be a pretext for intervention 
and cause more harm than it prevents.22 

There is a consensus of the international 
community that restricted interpretation should 
be supported. Therefore, in accordance with 
the Charter, this approach is valid.23 

Based on the aforementioned (1) the 
state subjected to aggression shall use force 
necessary to prevent attack and proportional 
to the force used by the aggressor; (2) she 
[state] may attack only “lawful military targets” 
and in accordance with principles and rules 

of international humanitarian law; preventive 
measures have to be adopted to minimize 
casualties among and injures of civilians; (3) 
state that was a victim of “armed attack” shall 
not occupy the territory of the attacking states 
unless it is necessary to eliminate aggression; 
(4) self-defence has to be terminated as soon 
as the UNSC interfere and adopts rele vant 
measures to preserve international peace 
and security; (5) If the UNSC cannot inter-
fere, self-defence has to be terminated as 
soon as its purpose is achieved – that is, the 
attack is prevented. In other words, article 
51 and general international law do not 
allow any military actions to pre-empt attack 
and go beyond the necessarily pre-emptive 
measures against aggression. They do prohibit 
occupation and annexation of the territory of 
the aggressor state.24 

Obviously the UN Charter recognises 
that self-defence is an inherent right of states 
and it may be applied both individually and 
collectively.25 

We support the restricted (narrow) in-
terpretation as we deem the political argu-
ment, upheld by those supporting broad 
inter  pretation, to be the will of “strong states” 
to preserve freedom in their actions. We 
con  sider that self-defence is allowed only in 
cases when there is a military attack against a 
state. As for the operations to save nationals 
abroad, we think that such operations can 
cover the intentions to occupy the territory of 
other state. 

a) Armed Attack 

In order for a state to resort to self-defence 
lawfully, there must be a real armed attack. 
Therefore, the defi nition of “armed attack” is 
vital for the application of self-defence under 
international law. The question must be asked: 
what are the criteria for state action to qualify 
as armed attack?

Article 51 stipulates that self-defence is 
allowed only against armed attack. The most 
widespread form of armed attack is the attack 
of a regular army of one state against another’s 
land, maritime and aerial territory. However, 
the defi nition of armed attack goes beyond 
attacks by regular armies and also comprises 
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of attacks carried out by bands, irregulars 
and mercenaries. Collective self-defence 
was the milestone for the International Court 
of Justice (the ICJ) Judgement on Military 
and Paramilitary Activities in and against 
Nica ragua (Nicaragua v. United States of 
America.26 The ICJ defi ned armed attack 
under international law via determining the 
essence of aggression. In this case, the ICJ 
defi ned that armed attack is the “sending by a 
state of armed bands, mercenaries or irregular 
forces, to the territory of another state, if 
such an operation, because of its scale and 
effects, inter alia will have been classifi ed as 
an armed attack carried out by regular armed 
forces”.27 The ICJ also stated that support of 
rebels, including supply of weapons or any 
other aid, shall not constitute armed attack.28 
Controversies arise on the level of states’ 
involvement necessary to link action with a state 
in the given situation and justify self-defence. 
The concept of armed attack covering attacks 
by armed groups requires a high level of state 
involvement; however, the attack on the World 
Trade Centre and Pentagon on September 11, 
2001, controversially broadened the notion of 
armed attack by inclusion therein of attacks by 
terrorist groups. While referring to arracks by 
terrorist organizations The UNSC employed 
“dangerous to peace” rather than “armed 
attack”. Meanwhile, the preambles of UN 
SC 1358 and 1373 Resolutions affi rmed the 
right to self-defence.29 So, it was implied that 
terrorist attacks against the USA constituted 
armed attacks, however, the precise role and 
character of the Afghanistan Government’s 
participation in the Al-Qaeda activities is still 
vaguely incomprehensible.30 

b) Necessity and Proportionality 

A state may enjoy the right to self-de-
fen ce using force in cases when armed 
attack occurs against it. However, this right 
– whether individual or collective self-de-
fence – is limited under international law by 
cer tain requirements. The Carolina Doctrine 
established the groundwork for developing 
the requirement that self-defence should 
be necessary and proportional. Necessity 
and proportionality is core for the right to 

self-defence. Attention should be paid to 
the proportionality and necessity of counter 
measures, the rights of civilians are jeopardised 
on behalf the right to self-defence. The ICJ 
confi rmed their existence in the Nicaragua 
case,31 Oil Platforms case32 and in an advisory 
opinion on the Legality of the Threat or Use 
of Nuclear Weapons.33 Necessity means that 
alternative measures cannot be implemented, 
for example, diplomatic means have already 
been exhausted or economic sanctions are no 
longer effective.34 

Proportionality would mean not only in-
terlinks between armed attack and use of force 
for the purposes of self-defence, but between 
the latter and the goal of self-defence.35 

Notwithstanding, these requirements are 
not enshrined in the UN Charter; they are part 
of customary international law. Necessity and 
proportionality imply that self-defence should 
be retaliatory and punitive; its objective should 
be to prevent attacks of an enemy. Use of force 
should result in improvement of the tensions 
rather than aggravation. It is not contested that 
use of force should not cause outcomes worse 
than the results would have been without use 
of force. Necessity and proportionality are the 
tests for states to draw a clear line between 
unlawful reprisals and lawful self-defence. 
Necessity and proportionality are also core 
factors for denial of territorial occupation 
by states acting under the right to self-
defence. Use of force should not go beyond 
the necessary and proportional boundaries 
for achieving well-established goals. These 
requirements of customary international law 
were reaffi rmed in the Nicaragua Case by the 
ICJ,36 the Oil Platform case37and in an advisory 
opinion on the Legality of the Threat or Use of 
Nuclear Weapons.38 

Bearing in mind the foregoing conclusions 
and suggestions now we shall try to make a 
legal analysis of the aggression of the Russian 
Federation against Georgia in August 2008. 
On August 8, 2008 the Russian Federation 
carried out an armed attack against the 
territory of Georgia. They shelled the area of 
so-called South Ossetia; specifi cally: Gori, 
Kareli and the nearby countryside. Based on 
the following arguments, we consider these 
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actions by the Russian Federation violated 
article 2(4) of the UN Charter prohibiting use of 
force. Furthermore, the rights to self-defence 
cannot justify these actions, either under 
conventional or customary international law. 
As already previously mentioned, article 51 
of the UN Charter is applicable only in cases 
when one state carries out an armed attack 
against another; while the incidents in so-
called South Ossetia, constituting an integral 
part of the state of Georgia and recognized by 
the international community as such, cannot 
be considered to be an “armed attack” under 
the meaning of article 51. At the same time, 
the actions by the Russian Federation are not 
in line with the requirements of proportionality 
and necessity – the problem could have been 
resolved by alternative diplomatic means. 
The military actions caused damages on 
the entire territory of Georgia, including civil 
objects. It goes without saying that the attack 
on civilians is a violation of humanitarian law, 
more specifi cally, a fundamental principle of 
humanitarian law – the principle of distinction.39 
On the other hand, the use force by Georgia 
was completely in line with the requirements 
of proportionality and necessity. The Russian 
Federation argued that the Georgian troops 
attacked Russian peacekeepers and forced 
them to resort to self-defence. However, this 
argument is groundless due to the following 
factors: 1) there was no real and direct 
attack on peacekeepers; and 2) even if the 
Russian peacekeepers had been subjected 
to damage accompanying the armed attack of 
Georgian troops against Ossetian separatists’ 
armed groups, then only the peacekeepers 
themselves would have been entitled to the 
right of individual self-defence. 

International fact-fi nding commission (the 
Conclusion of Tagliavini Commission) also 
shares the opinion that attacks by the Russian 
Federation go beyond the boundaries of and 
violates requirements of proportionality and 
necessity.40 

If we go further than the right to self-
defence in regards to the actions carried out 
by Russian Federation, we should mentioned 
that we cannot agree with the Russian Fede-
r ation argument that Russia had the right to 

humanitarian intervention as contemporary 
international law does not recognise huma-
nitarian intervention as a lawful basis for the 
use of force. However, theory and practice 
has elaborated a set of requirements and 
preconditions for the act of intervention to be 
classifi ed as humanitarian intervention. The 
most common preconditions for humanitarian 
intervention are the following: a) mass and 
grave violations of human rights; b) all forms 
of dispute settlement under international law 
are exhausted; c) intervention is proportional.41 
Obviously, the foregoing preconditions did 
not exist during the military operation of the 
Russian Federation in August 2008.

Accordingly, we consider actions of the 
Russian Federation against Georgia to be 
the acts of aggression as defi ned in the UN 
General Assembly Resolution 3314 (XXIX) 
on Defi nition of Aggression. The Resolution 
defi nes that an act of aggression, inter alia, 
shall constitute the following: “The invasion 
or attack by the armed forces of a State of 
the territory of another State, or any military 
occupation, however temporary, resulting from 
such invasion or attack, or any annexation by 
the use of force of the territory of another State 
or part thereof”.42

Base on the aforementioned, we may 
conclude that the Russian Federation violated 
fundamental principles of international law, 
specifi cally: sovereign equality of states, 
territorial integrity of states, prohibition of use 
of force or threat to use force, the duty not 
to intervene in matters within the domestic 
jurisdiction of any state.

PREVENTIVE SELF-DEFENCE

The most controversial issue concerning 
the defi nition of self-defence would be 
“preventive” self-defence.43 The question here 
is whether states are entitled to the right of 
self-defence only after armed attack “occurs,” 
under article 51 of the UN Charter, or this right 
is broader and may be exercised for preventive 
purposes when a state envisages possible 
armed attack. The answer to this question 
is controversial and has caused problems in 
defi ning article 51 of the UN Charter – whether 
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this article provides for the right of pre-emptive 
self-defence or preventive arrack if a state is 
convinced or believes (before attacked by 
military forces of other state) that another state 
is prepared to carry out armed attack against 
it.44 

First of all we should seek the “good faith” 
interpretation of article 51 in accordance with 
1969 Vienna Convention on the Law of Treaties 
(article 31). There is no evidence that states 
intended to include preventive self-defence in 
the meaning of article 51. 

Those supporting the right to pre-emptive 
self-defence argue it is unrealistic that states 
are obliged to wait until armed attack occurs 
against it;45 the counterargument would be 
that a state may be mistaken in its judgments 
on the intentions of another state or adopt 
non-proportional measures.46 As the defi nition 
of armed attack develops on the immense 
potential of modern arms, the vacuum between 
these two positions should be brought to a 
minimum.

The author of this article considers it 
inadmissible to recognise and allow the right 
to preventive self-defence, as it can apply to 
many states and has great potential of abuse. 
In addition, there is always a great risk that 
the intention of other states is not understood 
properly and existence to such a right may 
lead us to the waging of new wars. 

PROTECTION OF NATIONALS ABROAD

The State duty – to protect its nationals, 
notwithstanding the interest of other states – 
is a primary obligation;47 however such an act 
shall not be considered as self-defence under 
customary law.48 

Some argue that international law does 
not recognise the right of states to protect its 
nationals abroad, while the practice shows 
that some states evaluate the protection 
of nationals abroad in the context of self-
defence.49 

The protection of nationals without the 
consent of the state sovereign is very rare after 
World War II and only few states adopted such 
practice.50 Modern customary international 
law established a set of criteria for the lawful 

protection of nationals abroad: (1) failure or 
inability on the part of the territorial sovereign 
to protect them; (2) eminent threat of injury 
to nationals; (3) no other peaceful means for 
their rescue exists, all of them are exhausted 
or they cannot be employed - use of force 
should be the last resort; (4) use of force 
has only one goal – protection of nationals; 
(5) use of force is proportional to the threat 
and danger; 6) a state shall use force that is 
reasonably necessary to protect its citizens 
and shall leave the territory of another state as 
soon as possible; (7) a state that used force 
abroad shall immediately notify the UNSC and 
explain in detail the reasons and arguments 
for the use of force.51 

The protection of nationals abroad seems 
to be an outdated concept as no cases can be 
traced back for 10 years. Yet, article 61 of the 
Constitution of the Russian Federation states: 
“The Russian Federation shall guarantee 
protection of its nationals abroad”;52 however, 
the Russian Federation cannot justify its 
attacks against Georgia by this statement 
(bearing in mind the previous considerations). 
We consider that protection of nationals 
abroad or intervention is likely to be abused by 
states and be employed to justify other goals 
of big powers.

Despite the importance and signifi cance 
of the protection of nationals abroad, the 
states have to be cautious and scrutinize and 
evaluate threats emanating from their actions 
and strictly observe the criteria established by 
the customary and conventional international 
law. 

SELF-DEFENCE AGAINST TERRORISM

In response to the terrorist attacks of 
September 11, 2001 on the World Trade 
Centre and Pentagon, on October 7, 2001, 
the USA launched the military operation, 
“Operation Enduring Freedom” in Afghanistan. 
The US offi cials claimed the legal basis for 
this operation was the right to self-defence 
and notifi ed the UNSC that its actions were 
within article 51 of the UN Charter. Involved in 
this military operation from its early stage, the 
United Kingdom also argued that they acted in 
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line with individual and collective self-defence. 
The arguments of the USA and the UK 
seemed controversial as there was no answer 
to the question whether states were entitled to 
exercise the right to self-defence in response 
to terrorist acts previously ensued; yet this 
military operation gained huge support and 
was considered almost universally to be self-
defence. In response of the attacks carried out 
against the United States, The North Atlantic 
Treaty Organization (NATO), a member of 
which is the United States, referred to article 5 
of the NATO Charter: “…that an armed attack 
against one or more of them in Europe or 
North America shall be considered an attack 
against them all…”53. Other international 
organizations also agreed that the attack was 
launched as a collective self-defence. The 
EU, China, Russia, Japan and Pakistan also 
maintained such an approach,54 as even more 
states actively supported the operation. Only 
Iraq and Iran challenged the lawfulness of 
this military operation. The UNSC Resolution 
1368 dated September 12, 2001 recognized 
“the inherent right of individual or collective 
self-defence in accordance with the Charter”. 
Two months later the UNSC adopted another 
resolution concerning terrorist acts (Resolution 
1373 on Threats to international peace and 
security caused by terrorist acts) – that also 
reaffi rmed an inherent right to collective and 
individual self-defence. It was the fi rst instance 
when the UNSC recognized that use of force 
against terrorist acts was an exercise of self-
defence.55 

Use of force in response of terrorist acts 
usually differs from the classic use of force. It 
seems that the huge support of states to the 
US claims concerning self-defence created a 
new rule of customary international law and 
established a new interpretation of the UN 
Charter. If this were true, it would signifi cantly 
broaden the justifi cations for use of force. 
Initially, article 51 was drafted to allow use 
of force in response to armed attack by one 
state against another and resulted in state 
responsibility. Now it seems controversial 
whether terrorist acts committed by individuals, 
acting in their own capacity, could be con-

sidered as an “armed attack” under article 
51 that would justify military actions against 
a state supporting the terrorists; however, 
it is still unclear what is the extent of state 
involvement justifying military action.56 

Obviously, necessity and need are still 
important in this context. The bombing of Al 
Qaeda and the Taliban regime continued for 
several months. At the very initial stage of 
Operation Enduring Freedom, the US issued 
a statement in which the war against terrorism 
could last for several years. Again the question 
arises: where is the line between necessity 
and proportionality of self-defence and abuse 
of this right? Unfortunately, such a margin is 
not clearly identifi ed. If the campaign aimed at 
preventing future terrorist acts is launched, it is 
diffi cult to predict when it will come to an end; 
however the longer such a campaign lasts 
and the more destruction is brought about, the 
more diffi cult it is to argue that the campaign 
is proportional. If use of force appears to be 
ineffective in preventing terrorist attacks, it is 
also hard to claim its necessity.57 

COLLECTIVE SELF-DEFENCE

Collective self-defence, together with indi-
vidual self-defence, is enshrined in the UN 
Charter that provides the same legal basis for 
them both; that collective, as well as individual 
self-defence may be exercised when armed 
attack occurs against a state. The right of 
collective self-defence is a milestone defi nition 
for military alliances such as NATO and its 
Charter which states “that an armed attack 
against one or more of …[member state] … 
shall be considered an attack against them 
all and consequently they agree that, if such 
an armed attack occurs, each of them, in 
exercise of the right of individual or collective 
self-defence recognised by Article 51 of the 
Charter of the United Nations, will assist the 
Party or Parties so attacked by taking forthwith, 
individually and in concert with the other 
Parties, such action as it deems necessary, 
including the use of armed force, to restore 
and maintain the security of the North Atlantic 
area”.58 The same approach was reaffi rmed in 
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the Nicaragua case by the majority of judges 
who stated that a state shall declare itself “as a 
victim of armed attack” and request help from 
other state.59 There is no rule of international 
law entitling a state to resort to collective self-
defence based on its own evaluation of facts.60 
Accordingly, collective self-defence is not a 
joint use of individual rights, but it is a collective 
action in response to armed attack by one 
state, provided the “victim state” requested for 
assistance via an authorised representative. 

THE UN SC ROLE

The UN SC holds a central role in exercising 
collective and individual self-defence. The 
UNSC should be immediately informed on the 
measures under collective or individual self-
defence as states may exercise the right to 
self-defence temporarily or up to the moment 
when the UNSC adopts measures necessary 
to maintain international peace and security.

The goal of the UN Charter was to limit the 
use of force by states as well as to centralise 
the use of force under the UN. It is clear the 
UNSC has the power to adopt measures 
necessary to suspend the exercise of self-
defence. However, many disputes have arisen 
due to an absence of an explicit defi nition of 
self-defence by the UN SC.61 In practice, the 
UN SC does not make statements on the 
legality of claims on self-defence. During the 
Iran-Iraq (1980-1988) and Ethiopia-Eritrea 
(1998-2000) confl icts, the UN SC did not 
discuss state responsibility for starting the 
confl ict and accordingly did not decide on who 
had the right to self-defence. Yet, in 1990, when 
Iraq invaded in Kuwait, the UN SC confi rmed 
Kuwait’s right to self-defence.62

The UNSC may choose one of the following 
actions: 1) confi rm the right to self-defence;  
2) demand a state to cease-fi re; 3) demand a 
state to withdraw its forces from the territory of 
another state; 4) demand a state to terminate 
self-defence actions and their replacement by 
the measures of collective security; 5) make a 
decision that the state acting under the right to 
self-defence is an aggressor. Whatever action 
is chosen by the UN SC, the decision thereon 
shall be binding for UN Member States.63

CONCLUSION

The article briefl y reviewed the creation 
of international legal regulations for the use 
of force before and after the adoption of the 
UN Charter. The main issue of the article was 
a discussion of article 51 of the UN Charter. 
We also discussed the defi nitions of individual 
and collective self-defence together with 
examples and prerequisites for the exercise of 
the mentioned rights and the core role of the 
UN SC.

The author attempted to clarify the que-
stions concerning the defi nition of the right 
to self-defence. It is obvious there are many 
uncertainties related to interpretations of the 
use of force and self-defence. States do not 
have a unifi ed approach, which results in 
problems in practice. The existing uncertainties 
should be regulated to avoid international 
crises; the author considers that the best 
solution is UN effective action, which is vital 
in avoiding abuse and unilateral broadening of 
rights enshrined in the Charter by the states 
affecting others. If cases of abuse arise, the 
response of the international community 
should be correspondingly strict; the main 
issue in such cases is to prevent other states 
from repeating the same abusive actions. To 
this end the UN should impose strict sanctions 
under article 41 of the UN Charter upon the 
state(s) violating the Charter. 

Political and legal goals of states and 
corresponding actions should not prevail 
over principles and rules of international law. 
That shall be a milestone for enacting and 
establishing justice.

There exists an explicit issue for contem-
plation: What actions are to prevent abuse of 
the use of force? And again the goal shall be 
the same – the protection of the community 
and the earth in general from wars or any 
confl icts, which is one of the main goals of the 
United Nations - the protection of international 
peace and security. 

As a conclusion we state that states shall 
always act in line with UN charter principles 
and goals and abstain from any action 
endangering international peace and security. 
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1. Sesavali

1999 wlis 1 maiss, amsterdamis Se-

Tanxmebis ZalaSi Sesvlis Semdeg, samar-

TalSemoqmedeba evropul saimigracio 

samarTalSi sruliad axali gamowveve-

bis winaSe dadga. sxva problemaTa Soris 

TavSesafris sakiTxi yvelaze didi sim-

wvaviT daisva. Semdgom wlebSi wevri 

saxelmwifoebis TanamSromlobam samTa-

vrobaTaSoriso doneze, evrokavSiris 

sadamfuZneblo SeTanxmebis1 IV nawilis 

Sesabamisad, `vizebze, TavSesafarze, 

imi graciasa da sxva pirTa Tavisufal 

gadaadgilebasTan dakavSirebul sakiTx-

ebze~ Camoayaliba is ZiriTadi safuZv-

lebi, romlebic samarTlebrivad zRu-

davs da adgens minimalur standartebs 

zogierT TavSesafarTan dakavSirebul 

sakiTxze. 

TavSesafris sakiTxebze evro ka v -

Siris midgomebis gadatana Sida sa xe-

l  mwifoebriv samarTalSi ar aris, ub-

ra lod, keTili Jesti wevri saxelmwi-

foebis mxridan. aRniSnuli faqti aya-

libebs samarTlebriv bunebas sakiTxTa 

mTel rigze, maTi ganmartebis erTiani 

sistemis CaTvliT, im unikaluri samarT-

lebrivi sistemis CarCoebSi, romelsac 

evrokavSiris samarTali ewodeba. amas 

aqvs gansakuTrebuli mniSvneloba indi-

videbisaTvis, radgan aseTi midgoma maTi 

uflebebis dacvis mniSvnelovani garan-

tiaa, maTi aRsrulebis CaTvliT.2 

amsterdamis SeTanxmebis ZalaSi Se-

s vlis Semdeg TavSesafris sakiTxi gan-

xi lul iqna 15-16 oqtombers tampe reSi, 

evrokomisiis Sexvedraze. saxelmwifo-

Ta meTaurebi SeTanxmdnen politiku ri 

saxelmZRvanelo principebis mi Re bis 

Taobaze, raTa SesaZlebeli yofi liyo 

samuSaoTa warmarTva evropis ga er Ti-

anebis damfuZnebeli SeTanxmebis (Sem-

dgomSi – TEC) IV nawilze samarTleb-

rivi dRis wesrigis SesamuSaveblad. 

ev rokavSiri, Tavis mxriv, mivida gadaw-

yvetilebamde, Seqmniliyo erTiani ev-

ropuli TavSesafris sistema Common 
European Asylum System (SemdgomSi – 

CEAS), romelic daefuZna gaeros 1949 

wlis Jenevis ltolvilTa konvenciis 

srul da yovlismomcvel ganmarte-

bas, rom `aravin SeiZleba dabrunebul 

iqnes dasasjelad~.3 aRsaniSnavia, rom es 

strategia miemarTeba mesame saxelmwi-

foebsac, romlebic moisurveben aRniS-

nuli RonisZiebebis gatarebas.4 

ramdenime Tvis Semdeg, 2000 wlis 

ivnisSi, portugaliis prezidentobi-

sas, evrokavSirma da evropis komisiam 

erToblivad moawyves lisabonis kon-

ferencia TavSesafris sakiTxebze, – `er-

Tiani evropuli TavSesafris sistemis 

perspeqtivebi~, – sadac komisiam, wevrma 

saxelmwifoebma, gaeros ltolvilTa 

umaR lesma komisariatma (SemdgomSi – 

UNHCR) da arasamTavrobo organizaci-

ebma imsjeles TavSesafris erTiani 

ev ropuli sistemis mniSvnelovan sa-

kiTxebze, konkretulad ki, erTian pro-

ceduruli sistemaze TavSesafarTan 

dakavSirebiT da im pirTa samarTlebriv 

ivane abaSiZe

ltolvilTa dacva erTiani evropuli TavSesafris 
sistemis pirobebSi. Sesabamisoba ltolvilTa 

saerTaSoriso da adamianis uflebaTa samarTalTan
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statusze, romlebic saWiroeben saerTa-

Soriso dacvas. Sexvedraze miRebul iqna 

gadawyvetileba, dawyebuliyo TEC-is IV 

TavSi gawerili sakanonmdeblo ufleba-

mosilebaTa ganxorcieleba sistemis sa-

marTlebrivi struqturis gansaviTare-

blad, `tamperes daskvnebis~ mixedviT, 

rac gamoixata evrokomisiis komunikeSi: 

`evropis kavSirSi moqmedi ZiriTadi 

sakiTxebi TavSesafris erTiani evrop-

uli sistemis proceduruli da samarT-

lebrivi statusis Sesaxeb, TavSesafris 

maZieblebTan mimarTebiT~.5 miuxedavad 

imisa, rom es problema arcTu ise xSirad 

ganixileba, igi Seicavs winaaRmdegobriv 

sakiTxebs, romlebmac ramdenime wlis 

Semdeg iCines Tavi, magaliTad, iseTi 

sakiTxi, rogoricaa TavSesafris moT-

xovnis eqstrateritoriuli moqmedeba 

evrokavSiris farglebs gareT.6

sadamfuZneblo dokumentze day-

r dno biT, tamperes daskvnebi da lisa-

bonis konferenciis Sedegebi aisaxa 

evrokomisiis 2000 wlis noembris komu-

nikeSi, romliTac evrokavSiri, Tavis 

mxriv, iwyebda CEAS-is ganviTarebas, ev-

rokomisiis samarTlebrivi saqmianobis 

farglebSi. 

mniSvnelovania imis analizi, ramde-

nad racionaluria CEAS-is ganviTareba. 

evropuli integraciis procesi Tav-

Sesafris sakiTxebze calsaxad ukav-

Sirdeba erTiani bazris dafuZnebas saz-

Rvrebis gareSe. erTiani ekonomikuri 

sivrce moiTxovs Sida sazRvrebis waSlas 

mis wevr saxelmwifoebs Soris, raTa 

SesaZlebeli gaxdes pirebis, kapitalisa 

da saqonlis Tavisufali gadaadgileba. 

aRniSnulis dafuZnebasTan erTad mniS-

vnelovani xdeba ara ukve Sida sazRvre-

bis, aramed evrokavSiris gare sazRvre-

bis kontroli, raTa SeCerebul iqnes 

garkveuli kategoriis pirebis moZraoba 

(maTi CaTvliT, vinc arRvevs sasazRvro 

reJims), agreTve kapitalisa (romel-

ic moicavs kriminaluri saqmianobis 

Sedegad mopovebul qonebriv sikeTes) 

da saqonlisa. anu saerTo bazris Seqmna 

sazRvrebis gareSe warmoSobs prob-

lemas sasazRvro kontrolSi, kerZod, 

unda SemuSavdes pirobebi, romliTac 

sxva qveynis moqalaqeebs gadaadgileba 

SeeZlebaT sazRvris miRma dacvis garan-

tiebis misaRebad, miuxedavad imisa, isini 

akrZalul pirTa kategoriaSi xvdebian 

Tu ara.7 

evrokavSiris damokidebuleba Tav-

Sesafris sakiTxebTan mimarTebiT gam-

oixateba erTiani meqanizmis SeqmnaSi. es 

damokidebuleba nakarnaxevia ara pirTa 

saerTaSoriso dacvis motiviT, aramed 

ayalibebs erTian sistemas im pirTa mi-

marT (ltolvilia is Tu ara), romlebic 

Sedian erTian ekonomikur evrozonaSi. 

aRniSnuli racionalizmi gaakritikes 

ara mxolod UNHCR-ma da arasamTavrobo 

organizaciebma, ara med evropelma kanon-

mdeblebmac. evropis saparlamento asam-

bleam gamoxata ukiduresad uaryofiTi 

damokidebuleba evrokavSiris xedvaze, 

Tu rogor unda gakontrolebuliyo misi 

sazRvrebi da daculiyo misi ekonomi-

kuri interesebi: `sasazRvro kontroli 

da qmedebebi aralegaluri migraciis-

gan dasacavad unda iyos mxolod erT-

erTi nawili midgomisa ara evrokavSiris 

moqalaqeTa mimarT da ara ZiriTadi 

strategia ... [da] ... evrokavSirma misi 

saimigracio politika ar unda ganixi-

los mxolod ekonomikuri interesebis 

WrilSi, magram mxedvelobaSi unda iqnes 

miRebuli mizezebi, romlebic zRudaven 

migrantebs emigraciisas~.8

sazRvrebis kontrolis politikis, 

rogorc `procesis~, misi zedmiwevniT 

bunebriobidan gamomdinare, kanonmde-

blobis enaze `Targmna~ da kanonmde-

blobaSi asaxva arRvevs da araTanabar 

mdgomareobaSi ayenebs im saxelmwifoebs, 

romlebTanac wlebis ganmavlobaSi yal-

ibdeboda ormxrivi Tu mravalmxrivi 

urTierToba. saerTo mdgomareobis ase-

Ti saxiT cvlileba iwvevs mxolod erT 

Sedegs – sazRvrebis gauqmebasa da maTs 

aRar gakontrolebas. ararealuria saz-

Rvrebis `Caketva~ mxolod evropuli 

qveynebis sasargeblod, radgan pirebi, 

romlebic toveben TavianTi warmoSo-

bis qveyanas (romelTanac moqmedebs sa-

vizo reJimi, an evrokavSiris mxridan 
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i. abaSiZe, ltolvilTa dacva erTiani evropuli TavSesafris sistemis pirobebSi. Sesabamisoba...

sanqciebi), gadadian evrokavSirSi da, 

Sesabamisad, usafrTxo mesame qveyanaSi. 

xolo Tuki es ar xerxdeba, mxolod ev-

rokavSiris is sasazRvro wevri saxelm-

wifo iqneba pasuxismgebeli TavSesafris 

micemaze, romelmac ver SeZlo evrokav-

Siris gare sazRvris gakontroleba.9 

winamdebare kvleva fokusirebas mo-

axdens samarTlebriv sakiTxebze, ro-

mlebic Seexeba Sidaevropuli Tav Se-

safris sistemis dafuZnebas. CEAS-is 

ganviTarebis pirvelma stadiam dagva-

naxva, rom saerTaSorisosamarTlebri-

vad TavSesafris micemaze pasuxismge-

belia ara evrokavSiri, aramed wevri 

saxelmwifo. kompetenciebis gadasvla 

(maT Soris, suverenitetisac) wevri 

saxelmwifos mxridan (romelic saerTa-

Soriso samarTlis subieqtia da saer-

TaSorisosamarTlebrivad mxolod misi 

qmedebani fasdeba adamianis uflebaTa 

dacvis sferoSi) saerTaSoriso orga-

nizaciaze (evrokavSiri), romelic ar 

aris wevri arcerTi adamianis uflebaTa 

damcavi saerTaSorisosamarTlebrivi 

in s titutisa, warmoSva problema – wevri 

sa xelmwifo SezRudulia evrokavSiris 

kanonmdeblobis SesrulebiT, magram 

agreTve pasuxs agebs misi saerTaSori-

sod aRebuli valdebulebisTvisac. 

warmodgenili kvlevis mizania, gaa-

analizos Sida evropuli sivrce, sa-

dac SeTanxmebebiT gaTvaliswinebuli 

ltolvilTa kategoriebisaTvis gar -

kv e uli pirobebis arsebobisas Sida sa-

z Rvrebi transformirebulia kvazier-

Tpirovnul iurisdiqciaSi. amave dros, 

wevri saxelmwifo axorcielebs erT-

pirovnul iurisdiqcias saerTaSori-

sosamarTlebrivad, ramdenadac indi-

vidualurad agebs pasuxs saerTaSoriso 

ltolvilTa da adamianis uflebaTa 

samarTlis mixedviT. problema ori ku-

TxiT SeiZleba davayenoT: pirveli, Se-

saZloa, sadavo iyos sakiTxi imis Ta-

obaze, rom, rodesac wevrma saxelmwi-

fom moaxdina evrokomisiis TavSesafris 

Sesaxeb kanonmdeblobis implementacia, 

mas aqvs valdebuleba da pasuxismge-

bloba, ltolvilTa saerTaSoriso sa-

marTlis mixedviT; meore, wevri saxelm-

wifoebis mxridan evrokavSirisaTvis 

iurisdiqciis gadacema maTi valdebule-

bebis darRvevaa, rogorc ltolvilTa 

Sidasaxelmwifoebrivi samarTlis kuT-

xiT, aseve ltolvilTa saerTaSori-

so samarTlis mixedviT da, garkveul 

SemTxvevebSi, adamianis uflebaTa saer-

TaSoriso samarTliTac.

qvemoT ganxiluli iqneba kompro-

misi, romelic SesaZloa miRweul iqnes 

CEAS-is implementaciisas, raTa ar 

dairRves wevri saxelmwifoebis saerTa-

SorisosamarTlebrivi valdebulebani. 

Semdgom ganvixilavT wevri saxelmwi-

foebis valdebulebaTa SezRudvas ev-

rokavSiris samarTalTan mimarTebiT, 

raTa CEAS-is implementacia Sesabamisi 

iyos saerTaSorisosamarTlebrivad aRe-

buli valdebulebebisa. samarTlebrivi 

TvalsazrisiT analizis safuZvelze 

ganvixilavT `minimaluri standart-

ebis~ garantirebas TavSesafris sakiTx-

ebTan mimarTebiT; Semdgom ganvixilavT 

ltolvilTa sakiTxebze wevri saxelmwi-

foebis iurisdiqciis evrokavSirze ga-

dasvlas; daskvnaSi ki SevajamebT ganxi-

lul problematikas.

2. TavSesafris erTiani evropuli 
sistema – CEAS

TavSesafris erTiani evropuli sis-

temis dafuZneba aris pirTa Tavi sufali 

gadaadgilebis garanti kavSiris SigniT. 

am konteqstSi umniSvnelovanesi mizania 

TEC-is IV Tavis miznebis ganxorcieleba, 

kerZod: `Camoyalibdes Tavisuflebis, 

usafrTxoebisa da samarTlis progresu-

li areali~ (61-e muxli). 

TavSesafris sakiTxebi mowesrigebu-

lia TEC-is 63-e muxlSi:

`komisia, moqmedi 67-e muxlSi gawer-

ili procedurebis Sesa ba misad, 5 wlis 

ganmavlobaSi amsterdamis SeTanxmebis 

ZalaSi Sesvlis Semdgom, ganaxorcie-

lebs:

RonisZiebebs Tav Sesa far Tan da kav-1. 

Si rebiT, Jenevis 1951 wlis 28 ivlisis 

lto lvilTa statusis Sesaxeb kon-
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venciis, 1967 wlis 31 ianvris damate-

biTi oqmisa da sxva mniSvnelovani 

SeTanxmebebis Sesabamisad, Semdeg sa-

kiTxebze:

im kriteriumebisa da meqanizme-(a) 
bis gansasazRvravad, Tu romeli 

wevri saxelmwifoa pasuxismgebe-

li, ganacxadis ganxilvaze, romel-

ic ganxorcielebul iqna mesame 

qveynis moqalaqis mier erT-erT 

wevr saxelmwifoSi,

minimaluri standartebi Tav Se-(b) 
safris maZiebelTa misaRebad wevr 

saxelmwifoebSi,

minimaluri standartebi mesame (c) 
qveynis moqalaqeTa ltolvile-

bad misaCnevad,

minimaluri standartebis proce-(d) 
durebze wevr saxelmwifoTaTvis 

ltolvilis statusis misaniWeb-

lad an mosaxsnelad~.

rogorc zemoT moyvanili muxli-

dan Cans, amsterdamis xelSekruleba 

adasturebs im miznebs, romlebic ukve 

ganviTarebulia saxelmwifoTa praqti-

kiT, raTa ganisazRvros ltolvilis 

sta tusi da TavSesafari. es instituti 

Tavidanve orientirebulia im pirTa 

dacvaze, romlebic CamoTvlilia `1951 

wlis Jenevis konvenciaSi ltolvilTa 

statusis Sesaxeb”10 (SemdgomSi – `Jenevis 

konvencia~), 1A muxlSi da ara im pire-

bis dasacavad, romlebic ver xvdebian am 

konvenciiT dacul pirTa kategoriaSi, 

Tumca xvdebian adamianis uflebaTa dam-

cav sxva saerTaSoriso xelSekrulebeb-

Si. 63-e muxlis II punqti adgens katego-

riaTa gamijvnas:

`RonisZiebebi ltolvilebisa da 

gadaadgilebul pirTa mimarT:

minimaluri standartebi droebiTi (a) 
dacvis misaniWeblad mesame qveynidan 

gadaadgilebul pirebze, romelTac 

ar SeuZliaT da b runeba maTi warmo-

Sobis qveyanaSi da im pirebis mimarT, 

romlebic sxva garemoebaTa gamo 

saWiroeben saerTaSoriso dacvas~.

muxlSi gaJRerebuli ormagi dacvis 

mizani asaxulia direqtivaSi: `pirebi, 

romlebic saWiroeben saerTaSoriso 

dacvas~.11 aRniSnuli gansazRvravs pir-

Ta or kategorias, romlebic saWiroe-

ben saerTaSoriso dacvas: pirveli, 

Jenevis konvenciiT gansazRvruli pire-

bi da, meore, romlebic, Tumca ar arian 

ltolvilebi Jenevis konvenciis mixed-

viT, SeuZliaT moiTxovon saerTaSoriso 

dacva sxva safuZvlebiTac, adamianis 

uflebaTa saerTaSoriso samarTlis mi-

xedviT.

direqtiva aris Semxvedri SesaZ leb-

loba, raTa erTi niSnis qveS gaerTiand-

nen Jenevis konvenciiT daculi pirebi 

da, agreTve, pirebi, romlebic amave 

konvenciis mixedviT ar eqvemdebarebian 

ltolvilis statuss. es direqtiva saer-

TaSoriso samarTlis erT-erTi mniS-

vnelovani monapovaria, vinaidan erTiani 

statusis SeqmniT gafarTovda dacul 

pirTa wre saerTaSoriso samarTalSi. 

aseTi xedva ar aris ucxo ganviTare-

buli saxelmwifoebisaTvis. amerikis 

SeerTebuli Statebi da kanada mihyve-

bian am praqtikas da, agreTve, zogierTi 

evropuli saxelmwifoc, maT Soris es-

paneTi 1994 wlis reformebis Semdeg.12

xsenebul direqtivasTan mimarTe-

biT, damatebiT SegviZlia vTqvaT, rom 

pirveli samarTlebrivad mboWavi in-

strumenti TavSesafris uflebasa da 

migraciis sakiTxebze aris logikuri 

saTave CEAS-ze SeTanxmebis ganxor-

cielebasTan dakavSirebuli 1999–2004 

wlebSi gamocemuli Semdegi direqtiveb-

isa: `droebiTi dacvis Sesaxeb masobrivi 

gadaadgilebisas~;13 `miRebis kriteri-

umebi TavSesafris maZiebelTaTvis~;14 

`procedura ltolvilis statusis mis-

aniWeblad da mosaxsnelad~,15 agreTve, 

e.w. `dublinis regulacia~, romelic 

moicavs wevr saxelmwifoTa pasuxismge-

blobas TavSesafris maZieblebTan dakav-

SirebiT.16 

CEAS-is pirveli fazis dasrulebi-

sas, evrokomisiis Sexvedraze 2004 wlis 

noemberSi miRebul iqna `haagis progra-

ma~, romelic ayalibebs saxelmZRvanelo 

principebs CEAS-is II fazis gansaviTare-

blad:



 63

i. abaSiZe, ltolvilTa dacva erTiani evropuli TavSesafris sistemis pirobebSi. Sesabamisoba...

`CEAS-is miznebi misi ganxor ci-

elebis meore fazaSi iqneba erTiani 

pro ceduruli sistemis Ca mo yalibeba 

TavSesafris sakiTxebTan mimarTebiT 

da samarTlebrivi statusis dadgena im 

pirTaTvis, romlebic saWiroeben Tav-

Sesafars an subsidiur dacvasac. es dae-

fuZneba srul da yovlismomcvel Jenevis 

ltolvilTa statusis Sesaxeb ko -

nvenciasa da sxva saerTaSori so samarT-

lebrivad mniSvnelovan xelSekrulebebs, 

da Seiqmneba pirvel fazaSi SemuSavebul 

samarTlebriv institutebze dayrd no-

biT~.17

mandati srulad dafuZnebulia tam-

peres daskvnebze, lisabonis konferen-

ciaze da 2000 wlis noembris komunikeze. 

Sesabamisad, evropis komisia ufle-

bamosilia, daiwyos meore faza, `raTa 

Seiqmnas instrumentebi da gatardes 

RonisZiebebi 2010 wlis bolomde, amis 

Semdeg ki sabolood mas daamtkicebs 

evroparlamenti~.18 
agreTve, TEC-is IV nawilis miznebis 

aRsasruleblad aucilebelia CEAS-is 

amsterdamis SeTanxmebis sistemaze da-

fuZnebac. Tumca instrumentebis sa-

marTlebrivi buneba, romlebic miRe-

bul iqna rogorc evrokomisiis meoradi 

kanonmdebloba, jer ar ganxilula. urT-

ierTqmedebisaTvis dafuZnebul iqna ad 
hoc sistema, romelic samTavrobaTaSo-

riso doneze muSaobis Sedegia da aris 

garanti im maRali kontrolis meqanizme-

bisa, romlebic aqvT wevr saxelmwifoebs 

sakanonmdeblo procesze. CEAS-is me-

ore faza ukve miCneulia rogorc ev-

rokomisiis Cveulebrivi sakanonmdeblo 

Semoqmedeba.19 gadawyvetilebis miRebis 

procesi, romelic gamoiyeneboda pirvel 

fazaze, aris mniSvnelovani Sedegi im 

SeTanxmebebisa, romlebic miRweul iqna 

saxelmwifoebs Soris da aRniSnulia ze-

moT.

TEC-is 67-e muxlis 1-li punqti ad-

gens, rom komisias ar aqvs iniciativis 

wamoyenebis eqskluziuri ufleba, ma-

gram aRniSnuls axorcielebs wevri 

saxelmwifoebis meSveobiT. iniciativis 

misaRebad saWiroa wevr saxelmwifoTa 

erTsulovani mxardaWera. aRniSnuli 

faqti wevr saxelmwifos aZlevs vetos 

dadebis efeqtian uflebas. evroparla-

mentis roli SezRudulia konsultaci-

ebiT, Tumca praqtikaSi am ukanasknelsac 

iSviaTad mimarTaven. evropis kavSiris 

evropuli sasamarTlos (SemdgomSi – 

`evropuli sasamarTlo~) iurisdiqcia 

agreTve Sez Rudulia, Tumca sabWo or-

ganizebas ukeTebda yvela im instru-

mentis miRebas, romlebic gansazRvrul 

iqna sadamfuZneblo SeTanxmebis 5-wlian 

vadaSi. 

daZabuloba evrokavSiris institu-

tebs Soris naTlad gamoCnda parla-

men tis gadawyvetilebaSi sabWosa da 

komisiis20 winaaRmdeg e.w. Family Reu ni-
fi cation Directive21-Si adamianis uflebe-

bze dayrdnobiT da direqtivaSi `Tav-

Sesafris procedurebis Sesaxeb~,22 sa-

dac parlamenti calsaxad miuTiTebs, 

inter alia, darRvevaze keTilsindisieri 

TanamSromlobis Taobaze.23

mniSvnelovania daskvna, romelic 

yovelive zemoTqmulidan gamomdin-

areobs, rom dava kompetenciebis gami-

jvnaze warmoSobilia proceduruli 

TvalsazrisiT da ara Sinaarsobriv sa-

kiTxebze, Tumca kanonSemoqmedebis pro-

cesSi evropuli parlamentis amoReba 

qmediTi institutebidan da misi mxolod 

konsultirebis doneze dayvana saerTod 

eWvs badebs misi arsebobis Taobaze.

2.1. evrokavSiris xedvis sagareo mo-

qmedeba – dacvis eqsporti

rogorc zemoT aRiniSna, tamperes 

sabWom gadawyvita, rom ganviTarebuli-

yo Sida evropuli TavSesafris sistema, 

romelic daicavda mesame qveynebis in-

teresebsac.

idea ar iyo axali – evrokavSiris 

adrindeli gancxadebebi migraciis miz-

ezebze moicavda mSvidobis dacvas da 

saomari konfliqtebis dasrulebas, ada-

mianis uflebaTa pativiscemas, demokra-

tiuli sazogadoebis mSeneblobas da 

liberaluri savaWro politikis warmoe-

bas.24 
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samarTlisa da saSinao saqmeebis 

(SemdgomSi – JHA Extrenal Dimension) saz-

RvargareT gavrceleba mxardaWeril 

iqna 1999 wlis tamperes daskvnebiT. 

TavSesafrisa da migraciis komponenti 

JHA External Dimension-Si miznad isaxavs 

evrokavSiris TavSesafris politikis 

proeqtirebas da migraciuli xedvis sxva 

qveynebTan urTierTobaSi implementa-

cias.25 aRniSnuli midgoma aRiarebul 

iqna evropis ministrTa sabWos Sekrebaze 

santa-maria de feirasa (2000) da sevilia-

Si (2002). es politikuri saxelmZRvane-

lo principebi aisaxa 2004 wlis konsti-

tuciur SeTanxmebaSi, romelic moicavs 

samarTlebriv danawesebs momavalSi 

Tav  Sesafrisa da migraciuli samarT-

lis miReba-daxvewaze mesame qveynebTan 

TanamSromlobis gziT.26

male naTeli gaxda, rom es mondo-

meba moiTxovda instituciur koordi-

nacias da, Sesabamisad, 2002 wels minis-

trTa sabWos ministerialma cvlileba 

Seitana `umaRlesi donis samuSao jgu-

fis TavSesafrisa da migraciis sakiTx-

ebze~ (HLWG) muSaobis wesSi, romelic 

Tavdapirvelad Seiqmna 1998 wels, raTa 

SeedginaT samoqmedo gegma im qveynebTan 

an regionebTan TanamSromlobis gziT, 

saidanac warmoSobiT an moqalaqeobiT 

iyvnen TavSesafris maZieblebi da mi-

grantebi. ad hoc miznis miRwevis Semdeg 

HLWG aRiWurva mandatiT, raTa ewarmoe-

bina evrokavSiris sagareo TavSesafrisa 

da migraciuli politikis ganxilva 

specialurad SerCeul regionebTan da 

qveynebTan im geografiuli limitis 

SeuzRudavad, romelsac warmoadgenda, 

magaliTad, TavSesafris maZiebelTa sa-

tranzito qveyana.27

zemoxsenebul konteqstSi 2002 

wlis dekemberSi evrokomisiam warmoad-

gina komunike `migraciuli sakiTxebis 

gaerTianebis Sesaxeb mesame qveynebTan 

mimarTebiT~,28 sadac aRiniSna mimarTe-

ba migraciul da TavSesafris poli-

tikasTan dakavSirebiT. komunikeSi xaz-

gasmiT iTqva, rom finansuri resursebi 

maqsimalurad efeqturad unda iqnes 

gamoyenebuli aseTi pirebis repatriaci-

isaTvis (moiazrebian rogorc imigrant-

ebi, aseve uarnaTqvami TavSesafris maZ-

ieblebi), agreTve komunikeSi xazi gaesva 

sazRvrebis marTvas da TavSesafrisa da 

migraciul proeqtebs mesame qveynebSi 

(agreTve ixileT mogvianebiT gamocemu-

li Aeneas Regulation29).

saTanamSromlod Semdegi qveynebi 

ganisazRvra: norvegia, islandia, Svei-

caria, aSS, kanada, bulgareTi, rumineTi, 

TurqeTi, dasavleT balkaneTis saxelm-

wifoebi, ruseTi, ukraina, yazaxeTi, 

yir gizeTi, tajikeTi, TurqmeneTi, uz-

bekeTi, somxeTi, azerbaijani, saqarT-

velo, maroko, alJiri, tunisi, iordania, 

israeli, egvipte, CineTi, irani, samxreT 

korea, indonezia, laTinuri amerikis 

qveynebi, afrika, karibis zRvisa da wy-

nari okeanis auzis qveynebi, romlebic 

daukavSirdnen evrokavSirs saimigracio 

da TavSesafris sakiTxebze saTanamSrom-

lod.30 

mesame saxelmwifoebTan SeTanxmebebi 

moicavs samomavlo winaaRmdegobebis 

pre vencias TavSesafris moTxovnisas, 

raTa, `haagis programis~ sityvebiT, 

`konsultaciebiT iyos urTierTqme-

de  ba gaeros ltolvilTa umaRles ko-

misariatTan~.31

miuxedavad aRniSnuli SeTanxmebebis 

ukiduresad dadebiTi xasiaTisa, samec-

niero wreebSi mainc arsebobs mosazreba, 

rom samTvarobaTaSoriso Zalisxmevis 

Sedegad ganviTarebul midgomebSi samo-

mavlod sxva qveynebis CarTva eWvis qveS 

dadgeba.32

3. saerTaSoriso ltolvilTa da 

adamianis uflebaTa samarTliT 

gaTvaliswinebuli valdebulebebi 

evrokomisiis TavSesafris 

kanonmdeblobis implementaciisas 

wina nawilSi naTlad gamoCnda kom-

pleqsuri kavSiri evrokavSirsa da me-

same saxelmwifoebs Soris TavSesafris 

sakiTxebze. rodesac evrokavSiris wevri 

saxelmwifo arRvevs valdebulebas saer-
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i. abaSiZe, ltolvilTa dacva erTiani evropuli TavSesafris sistemis pirobebSi. Sesabamisoba...

TaSoriso ltolvilTa samarTalTan 

mimarTebiT, problema dgeba, – romeli 

kanonmdeblobiT unda mivudgeT mas, 

Sida sakanonmdeblo TvalsazrisiT Tu 

evrokavSiris kanonmdeblobiT, – vinaid-

an faqtia, saerTaSoriso samarTali da 

evropis samarTali, sxva yvelafers rom 

Tavi gavaneboT, geografiuli niSniT 

gansxvavdebian.

evropis samarTlis upiratesi mdgo-

mareobis gamo33 wevr saxelmwifoTa Sida 

samarTalTan mimarTebiT da agreTve 

evrokavSiris im moTxovnidan gamom-

dinare, rom yvela wevri saxelmwifo 

valdebulia, mTlianad SesabamisobaSi 

hqondes mTeli Sida kanonmdebloba ev-

rokavSiris kanonmdeblobasTan (saer-

TaSoriso xelSekrulebaTa denonsaciis 

CaTvliTac, Tuki isini ar Seesabamebian 

evropis samarTals), problemuria is 

damokidebuleba, romelic ltolvilTa 

saerTaSoriso samarTals, adamianis 

uflebaTa saerTaSoriso samarTalsa da 

am institutebs Soris iqmneba.

gansxvaveba adamianis uflebaTa sa-

er TaSoriso samarTlis valdebule-

bebsa (saerTaSoriso xelSekrulebidan 

warmoSobili) da evropis samarTlis 

ZiriTad principebs Soris relevantu-

ri xdeba, rodesac es ukanaskneli de-

terminirebas axdens uflebis miznisas, 

agreTve, awesebs limits da amcirebs mas, 

Sesabamisad, evropis samarTalze dayrd-

nobiT.34 

3.1. adamianis uflebebi, 

rogorc ZiriTadi principi    

evropul samarTalSi

ukve didi xania, evrokavSirSi mo-

qmedebs principi, romlis mixedviTac 

wevri saxelmwifoebis Sida samarTali 

unda iyos srul SesabamisobaSi evropis 

samarTlis adamianis uflebaTa sayov-

elTaod aRiarebul principebTan. evro-

pis kavSiris SeTanxmebis35 me-6 (2) muxli 

adgens:

`kavSirma unda sces pativi adami-

anis fundamentur uflebebs, rogorc 

is garantirebulia 1950 wlis 4 noembers 

romSi miRebuli adamianis uflebaTa da 

ZiriTad Ta visuflebTa dacvis evropuli 

konvenciiT da agreTve wevr saxelmwifo-

Ta konstituciuri tradiciiT, romelic 

saerToa yvela wevrisaTvis, rogorc kav-

Siris ZiriTadi principi~.

es xedva dadasturebulia evropis 

marTlmsajulebis sasamarTlos (Sem-

dgomSi – ECJ) precedentuli samarTli-

Tac. xsenebuli ZiriTadi principi, ro-

melic saerToa yvela wevrisaTvis, kon-

stituciuri tradiciis Sesabamisad, aris 

mboWavi principi evropis samarTalSi da 

garantoria, raTa srul SesabamisobaSi 

iyos wevri saxelmwifoebis Sida samar-

Tali kavSiris samarTalTan, adamianis 

saerTaSoriso fundamentur uflebebze 

dayrdnobiT.36 

jer ZalaSi arSesuli `evropis kav-

Siris ZiriTad uflebaTa qartia~37 

(SemdgomSi – ̀ qartia~) aris yvelaze mniS-

vnelovani instrumenti, ramdenadac igi 

aRiarebs uflebebs, rogorc Sedegs, wevr 

saxelmwifoTa sakonstitucio praqtiki-

sa da saerTaSoriso valdebulebebisas, 

romlebic saerToa yvela wevri saxelm-

wifosaTvis.38 qartia inkorporirebul 

iqna evrokavSiris konstituciis proeq-

tis teqstSi.39 aRniSnuli proeqtis me-18 

da me-19 muxlebi moicaven refoulement-
Tan dakavSirebul regulaciebs, romel-

Tanac yvela wevris Sida kanonmdeblobis 

Sesabamisobac savaldebuloa. miuxeda-

vad imisa, rom sakonstitucio SeTanxmeba 

referendumze uaryves safrangeTma da 

holandiam, es ar warmoadgens am nawilis 

moqmedebis Semaferxebel garemoebas.

miuxedavad aseTi samarTlebrivi 

nak lis arsebobisa, konstituciis mboWa-

vi Zalis naklTan mimarTebiT, adamianis 

uflebaTa Tavi migviTiTebs adamianis 

uflebaTa sferoSi arsebul evrokav-

Siris institutebze.40 qartiis erT-erT 

naklad SegviZlia miviCnioT agreTve is 

faqtic, rom TavSesafarTan dakavSire-

biT wevri saxelmwifos nebismieri sa-

kanonmdeblo iniciativa aucileblad 

unda Seesabamebodes mas.
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3.2. evropis samarTlisa da adamianis 

uflebaTa saerTaSoriso samarTlis 

urTierTmimarTeba. xelSekrule-

bebi, romlebic dadebulia wevri 

saxelmwifoebis mier

ufro meti analizisaTvis movix-

moT evropis kavSiris kanonmdebloba 

TavSesafarTan dakavSirebiT da saerTa-

Soriso ltolvilTa da adamianis ufle-

baTa samarTali, romlebSic monawileo-

ben wevri saxelmwifoebi. es momenti 

Zalze mniSvnelovani da aucilebelia, 

radgan TEC da TEU orive anawilebs pa-

suxismgeblobas da ambobs, rom ar aris 

mboWavi Zalis EC/EU-Tvis, iseve, rogorc 

EC/EU-s moqmedebebi maTTan mimarTe-

biT.41 

TEC-is 307-e muxli aregulirebs ur-

TierTobebs evrokavSiris samarTalsa da 

saerTaSoriso xelSekrulebebs Soris. 

307-e muxlis pirveli punqti adgens, rom 

ufleba da valdebuleba warmoiSoba mx-

olod im SemTxvevaSi, Tuki saerTaSor-

iso xelSekruleba srul TanxvedraSia 

TEC-is debulebebTan. 

burgoas saqmeze sasamarTlom daad-

gina: 307-e muxlis 1-li punqti `aris 

ZiriTadi mizani da igi Seexeba yvela 

saerTaSoriso xelSekrulebas, miuxeda-

vad da  vis arsisa~; sasamarTlom agreTve 

ga  n  sazRvra, rom es debuleba ar cvlis 

am SeTanxmebebis bunebas da `ar aye nebs 

im pirebs araxelsayrel mdgomareoba-

Si, romelTac ufleba warmoeSvaT am 

xelSekrulebis safuZvelze~.42 rodesac 

valdebulebaTa konfliqti warmoiSoba, 

erTi mxriv, evropis kavSiris kanonmde-

blobasa da meore mxriv, adamianis ufle-

baTa manamde arsebul xelSekrulebebs 

Soris, wevrma saxelmwifom upirate-

soba unda mianiWos manamde arsebul 

xelSekrulebas. Tumca TEC-is debule-

bebis ZalaSi Sesvlis Semdeg dadebul 

xelSekrulebebTan koliziisas wevri 

sa xelmwifo ver gadauxvevs 307-e muxlis 

moqmedebas da upiratesoba evrokavSiris 

kanonmdeblobas unda mianiWos.

ufro metic, miuxedavad manamde 

ar sebuli xelSekrulebebis arsebobi-

sa, 307-e muxlis meore punqti ad gens, 

rom wevri saxelmwifo valdebu lia, 

aseTi konfliqtis SemTxvevaSi srul 

Se sa bamisobaSi moiyvanos sakuTari ka-

non mdebloba evropis kavSiris ka non-

mdeb lobasTan. zemoaRniSnulTan da-

kav SirebiT, ECJ-is pirveli gadawy-

ve    ti  lebebi gamotanil iqna 2000 wlis 

iv lisSi. sasamarTlom ganmarta 307-e 

muxlis me-2 punqtis miznebi. man aRi-

ara, rom wevr saxelmwifoebs aqvT arCe-

vani, SearCion Sesabamisi nabijebi, raTa 

aRmofxv ril iqnes Seusabamoba, magram 

sasamar T lom damatebiT aRniSna: `Tuki 

wevri saxelmwifo ganicdis siZneleebs 

Se Ta nxmebis SesrulebiT, denonsacia 

am xelSekrulebisa ar unda iyos erTa-

derTi gamosavali~,43 ramdenadac cno-

bilma mecnierma klabersma miuTiTa, rom 

praqtikaSi daTqmis an denonsaciisaTvis 

es arCevani SesaZloa saerTod ar iyos 

im xelSekrulebebTan mimarTebiT, rom-

lebic moqmedebdnen sadamfuZneblo 

Se Tanxmebis ZalaSi Sesvlamde.44 ECJ-m 

moaxdina am ganmartebis implementacia 

bolodroindel gadawyvetilebaSi, sa-

dac sasamarTlom miuTiTa, rom avstrias 

ar daurRvevia 307-e  muxlis me-2 punqtis 

moTxovnebi, rodesac man ar gaukeTa de-

nonsacia SeTanxmebas, radgan ar hqonda 

SesaZlebloba, ase moqceuliyo.45

problema agreTve warmoiSoba Sem-

deg sakiTxze: ramdenad SeuZlia wevr 

saxelmwifos, denonsacia moaxdinos sa-

erTaSoriso ltolvilTa da adamianis 

uflebaTa sakiTxebze miRebuli konven-

ciisa, Tuki igi ar Seesabameba 307-e mux-

lis moTxovnebs.

TEC 63-e (1) muxli adgens Semdegs:

`sabWo ... miiRebs ... zomebs Tav Se-

safris sakiTxebTan mimarTebiT, Sesa-

ba misad, Jenevis 1951 wlis 28 ivlisis 

ltolvilTa statusis konvenciisa da 

1967 wlis 31 ianvris damatebiTi oqmisa 

da sxva dakavSirebuli SeTanxmebebisa~. 

TEC agreTve udgens valdebule-

bas wevr saxelmwifoebs, raTa maTi Sida 

kanonmdebloba TavSesafarTan da kav-
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Si  rebul sakiTxebze iyos srul Se sa-

ba  misobaSi Jenevis konvenciasa da mis 

damatebiT oqmTan,46 da, udavod, sxva ada-

mianis uflebadamcav xelSekrulebeb-

Tanac, romlebSic, SesaZloa, moviazroT 

evropis adamianis uflebaTa konvencia,47 

samoqalaqo da politikuri uflebebis 

Sesaxeb paqti48 da konvencia wamebis wi-

naaRmdeg.49

SesaZloa, agreTve, sakamaTo iyos 

sakiTxi, rom 63-e muxli lex specialis Seexe-

ba 307-e muxls. Tu evrokavSiris kanon-

mdeblobiT dadgenili valdebu lebis 

Sesruleba TavSesafarTan dakavSire-

bul sakiTxebze ewinaaRmdegeba saerTa-

Soriso xelSekrulebas an SeTanxmebas 

adamianis uflebaTa sferoSi, aSkaraa, 

rom igi Zalas dakargavs. xsenebuli in-

terpretacia aris agreTve garanti, 

moxdes wevr saxelmwifoebs Soris ev-

rokavSiris kanonmdeblobis erTiani in-

terpretacia. ltolvilTa saerTaSo-

ri so da adamianis uflebaTa samarTali 

upiratesi Zalis mqonea 63-e muxlis 1-li 

punqtiT gansazRvrul SemTxvevebSi. 

am konteqstSi gansakuTrebiT mniS-

vnelovania ormagi damokidebulebis 

sakiTxi im pirebTan mimarTebiT, rom-

lebic ltolvilebi arian da agreTve 

im pirebTanac, romlebic saWiroeben 

saerTaSoriso dacvas. unda vTqvaT, rom 

63-e muxlis 1-li punqtis gareT unda 

moviazroT am pirTa samarTlebrivi sta-

tusis problemac, vinaidan igi zRudavs 

uflebis gavrcelebis saSualebebs. ami-

tom am sakiTxebTan dakavSirebuli wevri 

saxelmwifoebis Sida kanonmdebloba 

aucileblad saerTaSoriso dokumen -

tebs unda Seesabamebodes. ironia iqne-

boda gveTqva, rom am pirTa dacva mxo-

lod saerTaSoriso xasiaTis dokumen-

tebSi unda veZioT. ar aris rTuli im 

SemTxvevebis gansazRvrac, rodesac 

wevri saxelmwi fo dadgeba saWiroebis 

winaSe, Tavisi kanonmdebloba Seusabamos 

evrokavSiris kanonmdeblobasa da adami-

anis uflebaTa saerTaSoriso samarTals. 

gansxvavebuli interpretacia ECJ-is 

precedentul samarTalSi ar moiZebna.

4. minimaluri standartebi 
da Sesabamisoba ltolvilTa 
saerTaSoriso da adamianis 
uflebaTa samarTalTan

TEC-is 63-e muxli evrokavSirs ani-

Webs Zalas, daadginos minimaluri stan-

dartebi. davas iwvevs Semdegi mdgomare-

oba: Tuki wevrma saxelmwifom daadgina 

imaze dabali standarti, vidre amas 

adgens saerTaSoriso ltolvilTa da 

adamianis uflebaTa samarTali, Tumca 

Seesabameba TEC-is 63-e muxlis moTx-

ovnebs, vin iqneba pasuxismgebeli – ev-

rokavSiri srulad Tu Tavad saxelm-

wifo. ECJ-s jer ar ganumartavs `mini-

maluri standartebis~ cneba.

2004 wels evroparlamentma sabWosa 

da komisiis sawinaaRmdegod Caagdo  di-

reqtiva ojaxis gaerTianebis Sesaxeb 

(Family Reunifi cation Directive).50 parla-

mentma eWvi Seitana qmedebis instrumen-

tebis SesabamisobaSi adamianis ufle-

baTa saerTaSoriso standartebTan. eWvi 

mTavarma iuridiulma mrCevelma kokot-

mac gamoTqva. man direqtiva me-8 muxlTan 

dakavSirebiT gaakritika da Tqva, rom 

igi ar iZleoda dacvis iseT maRal garan-

tiebs, romlebic efeqturad daicavda 

adamianis uflebebs da agreTve axsena, 

rom es muxli winaaRmdegobaSi modioda 

evrokavSiris samarTalTan.51

ECJ-m am sakiTxTan dakavSirebiT 

gamoxata sxvagvari xedva. sasamarT-

lom daadgina, rom sadavo norma ar ar-

Rvevs ojaxis pativiscemas da piradi  

cxovre bis xelSeuxeblobis aRiarebas, 

romle bic gaTvaliswinebulia adamianis 

uflebaTa evropuli konvenciis52 me-8 

muxliT. agreTve sasamarTlom miuTiTa 

yoveli faqtobrivi garemoebis ganxil-

vis aucileblobaze. aRniSnuli direq-

tivis 5(5) da me-17 muxlebi iTvaliswine-

ben bavSvTa upirates interesebs, adami-

anis bunebasa da solidarobas ojaxuri 

urTierTobebisadmi, wevr saxelmwifoSi 

piris cxovrebis xangrZlivobas da misi 

warmoSobis qveynis mdgomareobas.53

gacxarebul kamaTs iwvevda dis-

kreciis sazRvrebi, romlebic mieniWaT 



saerTaSoriso samarTlis Jurnali, #2, 2010                                      JOURNAL OF INTERNATIONAL LAW, N2, 2010

 68

wevr saxelmwifoebs minimaluri stan-

dartebis dadgenisas, erTiani evropuli 

TavSesafris sistemis konteqstSi. e.w. 

kvalifikaciis direqtivis (Qualifi cation 
Directive) miRebis dros ministrTa sab-

Wos iuridiulma samsaxurma scada ga-

nesazRvra da iuridiuli mniSvneloba 

mieniWebina `minimaluri standartebi-

saTvis~ da gadawyda, rom standartebis 

ganviTarebis sakiTxi wevri saxelmwi-

fosaTvis daeTmoT. iuridiuli samsa-

xuri daeyrdno Semdeg mosazrebas, rom 

wevri saxelmwifoebi uflebamosilni 

arian, moaxdinon im sakiTxebis unifika-

cia, romlebic ar xvdebian direqtiviT 

gansazRvrul sakiTxebs Soris, Tumca 

TEC-is me-10 muxlis winapirobaTa gaT-

valiswinebiT, romelic zRudavs wevr 

saxelmwifoebs iseTi kanonmdeblobis 

SeqmnaSi, romelic ewinaaRmdegeba Se-

Tanxmebis suliskveTebasa da mizans. 

iuridiuli samsaxuris mosazrebis Sesa-

bamisad, wevrma saxelmwifoebma Tavi 

unda Seikavon iseTi kanonebis miRebisgan, 

romlebic direqtivis miznebs calsaxad 

scildeba. Tumca terminma `minimaluri 

standartebi~ mainc moipova farTo in-

terpretacia. xsenebulma samsaxurma 

miuTiTa, rom harmonizaciis procesSi 

SesaZloa, gaTvaliswinebul iqnes ufro 

meti dacvis standartebi, Tumca aranak-

lebi. agreTve gamoiTqva mosazreba, rom 

nebismieri Sidasakanonmdeblo gadaxveva 

kvalifikaciis direqtivasTan mimarTe-

biT, misi sawinaaRmdego ganviTareba, aR-

qmuli iqneboda rogorc harmonizaciis, 

unifikaciis procesis sawinaaRmdego 

qmedeba.54 am interpretaciis mTavari 

azri iyo is, rom arasavaldebulo gamo-

naklisi im pirTa dasacavad, romlebic 

imyofebodnen riskjgufSi, iyo kanon-

ieri da samarTliani.

direqtivis samizne jgufSi ar moiaz-

rebian is pirebi, romlebic vis-à-vis xvde-

bian dacul pirTa wreSi, wevri saxelm-

wifoebis saerTaSoriso valdebulebi-

dan gamomdinare. problemuria sakiTxi 

agreTve Semdeg SemTxvevaSi, aris Tu 

ara evrokavSiris kanonmdeblobis dar-

Rveva wevri saxelmwifos gadawyvetile-

ba, mianiWos pirs statusi an misces 

TavSesafari, saerTaSorisod aRebuli 

valdebulebidan gamomdinare.

ECJ, albaT, momavalSi gamoxatavs 

sakuTar mosazrebas am sakiTxzec, Tumca 

manamde unda daveyrdnoT mis sxva gan-

martebas da logikuri daskvna gavake-

ToT, rom saerTo interesidan gamom-

dinare ufleba yovelTvis ar aris abso-

luturi prerogativa da igi SeiZleba 

SeizRudos swored saerTo interesebis 

gamo, magram es SezRudva ar unda gavr-

celdes araproporciulad da mizan-

Seuwonlad.55 rogorc zemoT vaxseneT, 

63-e muxlis 1-l punqtSi moxseniebul 

saerTaSoriso xasiaTis dokumentebze 

dayrdnobiT unda moxdes TavSesafris 

maZiebeli piris subsidiuri dacva samive 

– evrokavSiris, wevri saxelmwifos Sida 

kanonmdeblobisa da saerTaSoriso val-

debulebaTa – Sesabamisad.

valdebulebaTa konfliqtis Sem-

Txve vaSi, wevri saxelmwifo izRudeba 

Ta visi saerTaSoriso xelSekrulebiT 

Tu SeTanxmebiT evrokavSiris kanonm-

deblobis implementaciisas. rogorc 

adamianis uflebaTa evropulma sasa-

marTlom ganmarta saqmeze – T.I. v the 
United Kingdom: `iqidan gamomdinare, rom 

saxelmwifoebma daaarses saerTaSoriso 

organizaciebi, an mutatis mutandis gaw-

evriandnen saerTaSoriso xelSekrule-

bebSi, qmedebaTa erTianoba aucilebe-

lia adamianis uflebaTa dacvis miznebi-

saTvis. Seusabamoba konvenciis mizansa 

da obieqts Soris saxelmwifos aTavisu-

flebs pasuxismgeblobisagan im qmede-

bebTan mimarTebiT, romlebic unda ga-

tardes uflebis dasacavad~.56

rogorc zemoaRniSnulidan Cans, 

qmedebis ganuxorcielebloba wevri 

saxelmwifos mxridan, an dayrdnoba ev-

rokavSiris kanonmdeblobaze, an sxva 

sakiTxTan dakavSirebul SeTanxmebasa 

Tu xelSekrulebaze ar SeiZleba ganxi-

lul iqnes evrokavSiris kanonmdeblo-

bis gamoyenebis SezRudvis saSualebad.
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5. erTiani evropuli TavSesafris 
sistemis Seqmna – wevri 
saxelmwifoebis SesaZlebloba, 
Seusabamon valdebulebebi 
ltolvilTa saerTaSoriso da 
adamianis uflebaTa samarTals?

rogorc zemoT aRvniSneT, evrokav-

Siri ayalibebs Tavis Sida TavSesafris 

erTian sistemas, sadac evrokavSi-

ris Sida sazRvrebi transformirebu-

lia kvaziiurisdiqciad. anu mopyro ba 

ltolvilebisadmi sxvadasxva SemTx ve-

vaSi erTdroulad iwvevs wevri saxelmwi-

foebis individualur pasuxismgeblobas 

maTi saerTaSoriso valdebulebebisaT-

vis, ltolvilTa da adamianis uflebaTa 

saerTaSoriso samarTlis mixedviT.

saukeTeso magaliTi am SemTxvevaSi 

iqneboda e.w. dublinis II regulacia. es 

instrumenti pasuxismgeblobis gasan-

awileblad ayalibebs meqanizms wevr 

saxelmwifoTaTvis TavSesafarze gake-

Tebuli ganacxadis Taobaze. aRniSnuli 

sistema novaciaa evrokavSiris kanonm-

deblobaSi. is, rom mxolod erTi saxel-

mwifo iyos pasuxismgebeli yvela ganac-

xadis miRebaze, pirvelad aisaxa ̀ Sengenis 

SeTanxmebaSi~57 da Semdeg inkorporire-

bul iqna `Sengenis konvenciaSi;~58 Sem-

d gomSi msgavsi debuleba gadatanil 

iq na dublinis konvenciaSi,59 sadac igi 

TavisTavad gadmotanil iqna dublinis 

regulaciidan.60 sistemis nakli ga mo -

ixateba imiT, rom wevri saxelmwifo-

ebi arasworad ganmartaven Jenevis ko n-

vencias. 1999 wels evrokomisiam Tav Se-

kavebulad miuTiTa: `fundamenturad 

gansxvavebulia mizani regulaciisa. 

sis   tema unda isaxavdes miznad, wevri 

saxelmwifo ar iyos pasuxismgebeli pi-

ris yofnaze kavSiris teritoriaze, 

xolo Semdgom misi TavSesafris moTxov-

nis gancxadebaze~.61 komisia ufro Sor-

sac wavida da ganmarta, rom pasuxismge-

bloba im saxelmwifoSi dadgeboda, ro-

melSic pirvelad ganxorcieldeboda 

TavSesafarze ganacxadi.62 

sistemis uunarobidan gamomdinare, 

ganaxorcielos dasaxuli miznebi, sada-

vo xdeba agreTve wevri saxelmwifoebis 

prezumfcia, rom isini arian usafrTxo 

qveynebi ltolvilebisaTvis. pasuxis-

mgeblobis gadanawilebis Tvalsazri siT, 

TavSesafarze ganxorcielebul gana-

cxadebTan dakavSirebiT, Sidaevropuli 

sistema dafuZnebulia xedvaze, rom 

yvela evropuli saxelmwifo aris usaf-

rTxo ltolvilebisaTvis da es mimarTe-

ba calsaxad iwvevs statusis mqone piris 

kanonier gadaadgilebas mTeli evrokav-

Siris teritoriaze, TavSesafris miRe-

bis moTxovnis gareSe.

ra awesebs `usafrTxoebas~, pasu-

xismgeblobis gadanawilebis Tvalsa z-

risiT, ltolvilebTan mimarTebiT, jer-

jerobiT ar aris gansazRvruli. usa-

frTxoeba xSirad ganixileba rogorc non 
refoulement-is principidan gamomdinare 

sakiTxi daniSnulebis saxelmwifosTan 

mimarTebiT, rac ukavSirdeba dublinis 

regulacias, romelic, Tavis mxriv, 

acxadebs: `wevri saxelmwifoebi, yvela 

maTgani, pativs scems non refoulement-
is princips. isini mowodebulni arian, 

iyvnen usafrTxo qveynebi mesame qveynis 

mcxovrebTaTvis~.63 am SexedulebiT, 

regulacia gamoirCeva imiT, rom nacio-

nalur64 da adamianis uflebaTa evropul 

sasamarTlos65 araorazrovani ganmarte-

bebi aqvT gakeTebuli, sadac ltolvilTa 

sakiTxebze pasuxismgeblobis gadacemis 

momentSi dasaxelebuli SemTxvevis win-

are rekvizitad gaTvaliswinebulia faq-

tis kanonTan Sesabamisoba. 

dublinis sistemis implementacia 

konkludenturad aRiarebs wevr sa-

xel  mwifoTa gadawyvetilebebs uaris 

Tqmis Sesaxeb (Tumca faqtia, sistemis 

TvalsazrisiT, gaTvaliswinebulia Tav-

Se safris Sesaxeb evrokavSiris teri-

toriaze mxolod erTxel gancxadebis 

SesaZlebloba), romelic ar aris e.w. 

`sarkis efeqtis~ mqone konkludenturi 

aRiareba. Sida evropuli TavSesafris 

sistema isea mowyobili, rom TavSesafris 

sakiTxebze pasuxismgebeli xdeba mxo-

lod erTi wevri qveyana, magram Tuki 
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piri aRiarebul iqna ltolvilad, am 

statusis namdviloba aseTad aRiare-

bis SemTxvevaSi ar unda gavrceldes 

sxva wevr saxelmwifoebze. erTia prob-

lema, rodesac piri mTeli evrokavSiris 

masStabiT gadaadgildeba rogorc ev-

rokavSiris egidiT ltolvilad aRi-

arebuli (radgan masze vrceldeba ga-

daadgilebis Tavisufleba), magram 

me  orea, rodesac evropis `dapatimre-

bis garantiebis~66 Sesaxeb SeTanxmebis 

mi  xedviT, aseTi piri unda daapatimron 

da gadascen TavSesafris mimniWebel 

wevr saxelmwifos sisxlissamarTle-

brivi devnisaTvis. am xarvezis mTavari 

Sinaarsi isaa, rom kavSiris teritori-

aze adamians, romelsac mieniWa ltolvi-

lis statusi erTi saxelmwifos mier, 

sxva saxelmwifoSi gadaadgilebisas igi 

daeqvemdebareba im Sidasakanonmdeblo 

regulaciebs, romlebic wevri saxelmwi-

foebis mier dadgenilia ucxoelTaTvis. 

agreTve wevr saxelmwifoebSi sisxlis-

samarTlebrivi dasja danaSaulisaTvis 

xSirad moicavs sasjelis moxdis Semdeg 

piris gaZevebas. problemuri aq isaa, 

rom am pirisTvis ltolvilis statusis 

moxsna-gaZeveba `mZime danaSaulis~ cne-

bis erTiani definiciis arqonis gamo 

sxvadasxva wevr saxelmwifoSi SesaZloa 

arasamarTlianic ki aRmoCndes da dair-

Rves piris ufleba. 

TavSesafris maZiebelTa da lto-

lvilTa moZraobis kompleqsuroba wevr 

saxelmwifoebs Soris sruliad harmo-

nizebuli erTiani sistemis pirobebSi 

gviCvenebs sxvadasxva samarTlebriv 

valdebulebas. Non-refoulement-is prin-

cipi aris erTaderTi moTxovna, romel-

sac saxelmwifoebi upirobod unda as-

rulebdnen, ltolvilTa saerTaSoriso 

samarTlis mixedviT. Sesabamisad, winas-

war unda iyos dadgenili, daniSnulebis 

qveyana zogadi praqtikiT aRiarebs Tu 

ara xsenebul princips. aRniSnul valde-

bulebas SesaZloa hqondes saerTaSori-

so an regionaluri xasiaTi yvela tipis 

TavSesafris maZiebelTa mimarT.

5.1 wevr saxelmwifoTa kompeten-

ciebis gansazRvra ltolvilTa 

mimarT – `usafrTxo qveynis~ cneba 

Sidaevropuli TavSesafris sistemaSi

rogorc zemoT aRvniSneT, TavSe saf-

ris erTiani evropuli sistema efuZneba 

yvela wevri saxelmwifos `usafrTxoe-

bis~ princips. am principis sxvadasxva 

variaciaSi `usafrTxo qveyana~ efuZneba 

da fokusirebulia specifikur moTx-

ovnebze, romlebic unda iyos srul 

SesabamisobaSi, raTa qveyana ganvixiloT 

rogorc ~usafrTxo~.

mravalwliani praqtikis miuxeda-

vad, saxelmwifoTa urTierTobebSi es 

ko ncefcia ufro metad sofisturi 

msje  lobebis sagania. politikuri da 

samarTlebrivi landSaftis SecvlaSi, 

romelSic igi unda ganvixiloT, evrokav-

Siris minimaluri standartebis cneba,67 

udavod, jdeba da saxelmwifoTa pro-

tests swored Tavisi `minimaluri xasi-

aTis~ gamo ar iwvevs.

aucilebelia konceptualuri Sez-

Rudva da es Seexeba koncefciis proce-

durul xasiaTs, rogorc saxelmwifoTa 

saSualebas, uaryon ltolvilis statu-

sis dadgena im safuZvelze, romelzec 

sxva saxelmwifo SeiZleba an aucileblad 

(Tuki SeTanxmebaa or qveyanas Soris) pa-

suxismgebelia, ganixilos gancxadeba, 

da koncefciis, rogorc standartis, 

mixedviT ganisazRvros ganmcxadeblis 

miReba an dabruneba misi warmoSobis 

qveyanaSi. pirvel SemTxvevaSi, saxelmwi-

foebi uaryofen pasuxismgeblobas, raTa 

daakmayofilon dacvis moTxovna, maSin 

rodesac meore SemTxvevaSi saxelmwi-

foebi aRiareben maT pasuxismgeblobas 

am ukanasknelis gansasazRvravad. Tumca 

orive SemTxvevaSi mivdivarT iqamde, rom 

saxelmwifos ver daavaldebuleb, ga-

naxorcielos esa Tu is qmedeba sakuTar 

teritoriaze. rogorc didi britaneTis 

yofilma premier-ministrma toni bler-

ma ganacxada: `1951 wlis ltolvilTa 

kon venciiT ar aris dawesebuli aranairi 

valdebuleba, raTa gancxadebis qveyana-

Si ganxilul iqnes TavSesafris micemis 

saqme~.68
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saqveynod cnobili iuridiuli aq-

siomaa, rom nebismier uflebas Tan ax-

lavs sapasuxo movaleoba. mcdeloba 

imisa, rom moxdes saxelmwifoTa valde-

bulebebis identificireba ltolvile-

bis sakiTxSi, moiTxovs pirvelad imis 

gamokveTas, ltolvilis romeli ufle-

bebi SeiZleba gacxaddes vis-à-vis saxelm-

wifoSi. agreTve sadavoa sakiTxi, rom 

ltolvilis statusi, saerTaSoriso 

samarTlis mixedviT, ganimarteba ara 

mxolod ltolvilTa saerTaSoriso sa-

marTlis mixedviT, aramed sxvadasxva sa-

marTlebriv sistemaSi, regionaluri Tu 

saerTaSoriso praqtikis kuTxiTac. 

miuxedavad mravali gancxadebisa, 

rom ltolvilTa uflebebi – esaa ada-

mianis uflebebi, xolo ltolvilTa 

samarTali adamianis uflebaTa saerTa-

Soriso samarTlis nawili, ltolvilTa 

samarTlis specialistebSi am mosaz-

rebas mciredi nawili Tu uWers mxars. 

Tumca faqtia, rom dResdReobiT adami-

anis uflebaTa saerTaSoriso samarTals 

ufro ZaluZs saxelmwifoTa qmedebebis 

erTian CarCoSi moqceva, vidre Tavad 

ltolvilTa samarTals, am ukanasknelis 

naklebi ganviTarebis gamo.

1993 wels gaeros ltolvilTa umaR-

lesi komisris specialurma warmomad-

genelma did britaneTSi antonio fort-

inma dawera moxseneba `usafrTxo mesame 

qveynis~ cnebaze, sadac miuTiTebda, 

rom: `pirma, romelic gaiqca devnis gamo, 

pirvelive SesaZleblobisas unda mi-

marTos usafrTxo qveyanas ltolvilis 

statusis misaniWeblad an TavSesafris 

misaRebad~. fortini Seecada aexsna, rom 

ltolvili – esaa piri, romelic saer-

TaSorisodaa daculi, amas miuTiTebs 

ara mxolod Jenevis konvencia, aramed 

sxva saerTaSorisosamarTlebrivi in-

stitutebic. ltolvilis statusis dek-

laraciuli bunebidan gamomdinare, sta-

tusis aRiareba `aris faqtis aRiareba~. 

imis gancxadeba, rom saxelmwifoebi ar 

arian valdebulni, konvenciidan gamom-

dinare maTi iurisdiqciis qveS gadaw-

yviton ltolvilis statusis miniWeba, 

calsaxad daarRvevda konvenciis su-

liskveTebasa da miznebs. ufro metic, 

saxelmwifoebi pasuxismgebelni arian 

ltolvilebze (miuxedavad maTi aseTad 

aRiarebis faqtisa).69 fortini miuTiTebs, 

rom piri sargeblobs am uflebiT, raTa 

eZios dacva ltolvilis statusis meS-

veobiT im iurisdiqciis qveS, sadac igi 

moxvdeba.70

ufro metic, saxelmwifoTa valdeb-

uleba individualur SemTxvevebze, ada-

mianis uflebaTa saerTaSoriso samarT-

lis mixedviT, aris rogorc pozitiuri, 

aseve negatiuri bunebisa. saxelmwifoebi 

valdebulni arian, ara mxolod pativi 

scen, aramed aRasrulon kidec adamianis 

uflebebi.

Tuki ltolvili sargeblobs uf-

lebiT, moipovos Tavisi statusis aRi-

areba vis-à-vis nebismier Jenevis kon-

venciis monawile saxelmwifoSi (da es 

TavisTavad moicavs evrokavSiris yvela 

wevr saxelmwifos), da Tuki yvela indi-

vidi (maT Soris ltolvilebi) sarge-

blobs uflebiT, xelisSeSlis gareSe 

moiTxovos saxelmwifos pozitiuri 

qmedeba, mivdivarT im daskvnamde, rom 

saxelmwifoebs aqvT valdebuleba, pa-

tivi scen non-refoulement-is princips. am 

xedviT, pasuxismgeblobis gadasvlis mo-

menti erTi wevri saxelmwifodan meore 

wevr saxelmwifoze pirvel saxelmwi-

fos akisrebs valdebulebas, Seasrulos 

yvela qmedeba adamianis uflebaTa da 

ltolvilTa saerTaSoriso samarTlis 

mixedviT da pasuxs agebs gadacemis mo-

mentamde ganxorcielebul qmedebebze.

zemoT ganxiluli momentebidan naT-

lad gamoikveTa saxelmwifoTa valdeb-

ulebebi (iseve rogorc maTi pasuxismge-

bloba), rodesac isini moqmedeben cal-

calke Tu erTad (evrokavSiri) – ekisre-

baT pasuxismgebloba maTi iurisdiqciis 

qveS moxvedril ltolvilebze.

6. daskvna

warmodgenili naSromiT SevecadeT, 

warmogveCina is problematuri sakiTx-

ebi, romlebic ukavSirdeba TavSesafris 

erTiani evropuli sistemis Seqmnas da 
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kvaziiurisdiqciis problemebs evrokav-

Siris Sida sazRvrebze. ltolvilTa 

samarTlis mniSvnelovani institute-

bis ganxilvis gziT mivediT im urTi-

erTgamomricxav, zogjer ki aSkarad 

pasuxismgeblobisgan Tavis aridebis 

mcdelobebamde, romlebic Tavad evro-

gaerTianebis meSveobiT iqna aRkveTili, 

parlamentis, komisiis Tu ministeri-
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1. INTRODUCTION

On May 1 1999, after the Treaty of 
Amsterdam was sanctioned, European immi-
gration law faced completely new challenges. 
The issue of asylum was one of the most hotly 
debated topics. Member states cooperated 
on an intergovernmental level and in sev-
eral years, established Title IV of the Treaty 
Establishing the European Community1: “Vi-
sas, asylum, immigration and other policies 
rel  ated to free movement of persons” which 
has formulated the main bases which legally 
limit and establish the minimum standards on 
certain matters concerning asylum. 

Transfer of EU approaches concerning 
the asylum to the national law is not just a kind 
gesture from the member states. They formu-
late the legal nature on a number of issues, 
including a joint system of their interpretation 
within those unique legal frames known as 
EU law. It has special signifi cance to individu-
als because such an approach represents an 
important guarantee for the protection of their 
rights, including their enforcement.2 

After the entry into force of the Treaty of 
Amsterdam, the issue of Asylum was reviewed 
at an EC meeting in Tampere on October 
15-16. Heads of the states agreed on the 
adoption of political management principles 
in order to ensure the direction of works for 
processing a legal agenda on Title IV of the 
Treaty Establishing the European Community 
(TEEC). The EU formed the Common 
European Asylum System (CEAS), which was 
based on a complete and comprehensive in-
terpretation of the UN Geneva Convention of 

1949, relating to refugees, in that “nobody is 
sent back to persecution”.3 It should be noted 
that this strategy applies to third states as well, 
should they wish to take such measures.4 

Several months later, in June 2000, dur-
ing the presidency of Portugal, the EU and 
EC jointly organized the Lisbon conference 
on asylum issues: – “Prospects of Common 
European Asylum System”. The commis-
sion, member states, United Nations High 
Commissioner for Refugees (UNHCR) and 
various NGOs discussed signifi cant issues 
related to the Common European Asylum 
System, namely, a common procedural sys-
tem for asylum seekers and the legal status 
of the persons in need of international protec-
tion. A decision to start the implementation 
of legislative authorities specifi ed under Title 
IV of TEC for the devealopment of the legal 
structure of the system in accordance with the 
“Tampere Conclusions” was also addressed 
at the meeting (expressed in the EC com-
muniqué “Main Issues on Procedural and 
Legal Status of Common European Asylum 
System Applicable in the EU in Relation of 
Asylum Seekers”5), Although this problem 
is not quite frequently discussed, it contains 
some contradictory issues that arose several 
years later (e.g. the issue of extraterritorial ac-
tion of asylum request beyond the EU6).

Based on the founding document, the 
Tampere Conclusions and results of the 
Lisbon Conference were released in the EC 
Communiqué of November 2000 while the EU 
was beginning to develop the CEAS System in 
frames of EC legal activities. 
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It is important to analyze how rational the 
development of CEAS has been. The process 
of European integration on asylum issues is 
unilaterally related to the establishment of a 
unifi ed market without borders. An integrated 
economic area requires deleting internal bor-
ders among member states in order to make 
the movement of persons, capital and goods 
possible. As this reality becomes more estab-
lished, the external borders of the EU become 
more important to control to stop the move-
ment of certain people (including those who 
violate the border regime), as well as capital 
(including the profi t yielded from criminal ac-
tivity) and goods. The formation of a common 
market without boundaries increases prob-
lems at border crossings. Citizens of other 
countries should be able to move beyond bor-
ders for with a guarantee of protection regard-
less of whether they are Specially Designated 
Nationals or not.7 

The EU approach to asylum issues is ex-
pressed in the creation of a joint mechanism. 
This approach is not dictated by the motivation 
of an international protection of persons, but 
forms a joint system towards those persons 
(whether he/she is a refugee or not) who are 
admitted into the integrated economic euro-
zone. This rationalism was criticized not only 
by UNHCR and NGOs, but by European leg-
islators as well. The European Parliamentary 
Assembly expressed a highly negative at-
titude towards the EU vision on how its bor-
ders should be checked and how its economic 
interests should be protected: “border checks 
and action to combat illegal immigration can 
be only one aspect of the EU’s policy towards 
non-EU Citizens, and not a main strategy… 
[and]… the EU cannot analyze its immigra-
tion policy solely from the point of view of 
its economic interest but must also take into 
account the reasons which force migrants to 
emigrate”.8

As a “process”, due to its highly natural-
ness, the policy of border checks and their 
“translation” into a legislative language, or re-
fl ection in the legislation, violates those coun-
tries by putting them in an unequal position 
with bilateral or multilateral relations, which 
have been formulated over many years. Such 

a change in the general condition achieves 
only one result – the abolishment of borders 
and their checking. Border “Closing” is unreal 
only for the benefi t of European countries as 
the persons who leave their home countries of 
their origin (with which a visa regime or sanc-
tions from EU is applicable) move to the EU 
and a secure third country respectively, and if 
it is not possible, only that member state of the 
EU will be responsible for granting an asylum 
which failed to ensure the EU external border 
regime.9 

This research focuses on legal issues 
that refer to the establishment of an internal 
European Asylum System. The fi rst stage of 
CEAS development has revealed that under 
international law, the responsibility of granting 
asylum lies not with the EU, but with a mem-
ber state. Acting beyond the competences 
(including the sovereignty) on the side of a 
member state (which is a subject of interna-
tional law and under the international law only 
its activities are appraised in the sphere of hu-
man rights protection) on the international or-
ganization (EU) which is not a member of any 
international legal institution for human rights 
protection, has caused a problem – member 
state is limited by the implementation of EU 
laws and is at the same time responsible for 
obligations undertaken at the international 
level. 

The purpose of this research is to analyze 
the internal European area where internal bor-
ders are transformed into a quasi-individual 
jurisdiction in cases where certain conditions 
exist for the categories of refuges provided for 
by the treaties. At the same time, the member 
state implements individual jurisdiction under 
international legislation, providing it carries in-
dividual responsibility under the international 
human rights and refugee law. Problems may 
arise from these points. First, if a member state 
implements legislation on EC asylum, the ob-
ligation and responsibility it holds under the 
international refugee law might be disputable. 
Second, transfer of jurisdiction from member 
states to the EU represents a violation of their 
obligations in view of its national refugee law, 
the international refugee law, and in certain 
cases the international human rights law. 
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A compromise between implementation of 
CEAS and member states to not violate the 
international legal obligations will be reviewed 
below. We will also consider the limitation of 
obligations of member states in relation to the 
EU law, to ensure the conformity to the CEAS 
implementation and the obligations undertak-
en according to the international law. From a 
legal point of view, we’ll review securing the 
“minimum standards” in relation to asylum, 
based on the analyses. Furthermore, we‘ll re-
view the transfer of member states jurisdiction 
on the issues of refugees to the EU. As for the 
conclusion, we will summarize the reviewed 
problems. 

2. COMMON EUROPEAN ASYLUM SYSTEM 
CEAS

CEAS warrants the free movement of peo-
ple within the EU. In this context, implementa-
tion of the objectives under Title IV, TEC is the 
most important purpose, namely: “to establish 
progressively an area of freedom, security and 
justice” (Article 61).

Issues related to asylum are specifi ed un-
der Article 63: 

“The Council, acting in accordance with 
the procedure referred to in Article 67, shall, 
within a period of fi ve years after the entry into 
force of the Treaty of Amsterdam, adopt:
1. measures on asylum, in accordance with 

the Geneva Convention of 28 July 1951 
and the Protocol of 31 January 1967 relat-
ing to the status of refugees and other rel-
evant treaties, within the following areas:

(a) criteria and mechanisms for determining 
which Member State is responsible for 
considering an application for asylum sub-
mitted by a national of a third country in 
one of the Member States, 

(b) minimum standards on the reception of 
asylum seekers in Member States,

(c) minimum standards with respect to the 
qualifi cation of nationals of third countries 
as refugees,

(d) minimum standards on procedures in 
Member States for granting or withdraw-
ing refugee status”.

Therefore, the Treaty of Amsterdam certi-
fi es the purposes that have already been de-
veloped by the practice of countries to deter-
mine the status and asylum of a refugee. This 
institution was originally oriented to protect 
those people who are listed in Article 1A, “the 
Geneva Convention of 1951 relating to the sta-
tus of refugees”10 (“The Geneva Convention”) 
and not for the protection of the people who 
are not included in the category protected by 
this convention, although they are included in 
other international treaties protecting human 
rights. Article 63, II specifi ed the categories 
more exactly:

“measures on refugees and disp la ced 
persons within the following areas:
(a) minimum standards for giving temporary 

protection to displaced persons from third 
countries who cannot return to their coun-
try of origin and for persons who otherwise 
need international protection.
The purpose of double protection specifi ed 

under the article is refl ected in the directive: 
“persons, who need international protection”.11 
This specifi es two categories of persons who 
need international protection: Those people 
provided for by Geneva Convention and those 
people, that are not refugees according to the 
Geneva Convention, but who may request in-
ternational protection based on other grounds 
pursuant to the International Law of Human 
Rights. 

The directive is a counter-possibility to 
consolidate the people protected by the Gene-
va Convention and the people who under this 
same convention are not subject to refugee 
status under one auspice. This directive repre-
sents one of the most signifi cant achievements 
of international law, as the circle of protected 
persons has expanded by creating a united 
status in international law. This approach is 
not strange for developed countries. The USA, 
Canada and several European countries, in-
cluding Spain (since reforms of 1994)12 follow 
this practice. 

In relation to this directive, we can also 
state that the fi rst legally binding instrument on 
the right of asylum and issues of migration is 
a logical beginning of the following directives 
issued in 1999-2004 on the implementation of 
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the CEAS treaty: “on temporary protection in 
the event of a mass infl ux”;13 “reception criteria 
for asylum seekers”;14 “procedure for granting 
and withdrawing refugee status”15 as well as 
the “Dublin Regulation”, which contains the 
liability of member states in relation to asylum 
seekers.16 

By the end of the fi rst phase of the CEAS, 
at a November, 2004 EC meeting the “Hague 
Program” formulated management principles 
for the development of phase II of CEAS: 

“The aims of the Common European 
Asylum System in its second phase will be 
the establishment of a common asylum pro-
cedure and a uniform status for those who are 
granted asylum or subsidiary protection. It will 
be based on the full and inclusive application 
of the Geneva Convention on Refugees and 
other relevant Treaties, and be built on a thor-
ough and complete evaluation of the legal in-
struments that have been adopted in the fi rst 
phase”.17

The mandate is based entirely on the Tam-
pere Conclusions, Lisbon Conference, and the 
Communiqué of 2000. Accordingly, the Euro-
pean Commission is authorized to start the 
second phase: “to conclude the instruments 
and to submit measures to the European Par-
liament with a view to their adoption before the 
end of 2010”.18 

For the attainment of purposes under Ti-
tle IV, TEC it is necessary to base the CEAS 
on the system of the Treaty of Amsterdam as 
well. Although the legal nature of the instru-
ments that were adopted as a secondary EC 
legislation have not been discussed yet. For 
interaction an ad hoc system has been es-
tablished, which is the result of work on the 
intergovernmental level and guarantees high 
control mechanisms that member states have 
in the legislative process. The second phase 
of CEAS is already considered as an ordinary 
law making.19 The decision making process 
used in the fi rst phase is an important result of 
the treaties concluded between the countries 
and specifi ed earlier. 

Article 67(1) of TEC states that the com-
mission does not have the exclusive right to 
take initiative, as this is conducted by mem-
ber states. To accept an initiative, unanimous 

support from Member States is required. This 
grants a member state the direct right to veto. 
The role of European parliament is limited to 
consulting, although in practice this is rarely 
used. The jurisdiction of the European Court 
of the EU is limited as well. 

The Council ensured the receipt of all 
those instruments determined within a term of 
5 (fi ve) years of the founding treaty. 

Tension between EU institutions became 
clear in the resolution of Parliament against 
the Council and Commission20, in the Fam-
ily Reunifi cation Directive,21 which was based 
on human rights, and in the directive “Asylum 
Procedures,”22 where the Parliament indicated 
an inter alia violation on conscientious coop-
eration.23

Thus, a dispute on the division of com-
petences resulted from a procedural point of 
view, not from content issues. It is important, 
however, that removing the European Parlia-
ment from effective institutions in the process 
of law making and keeping it only in a consul-
tation role generally casts doubt on its exis-
tence. 

A. External Action of the EU Policy: 
Protection Export

As previously mentioned, the Tampere 
council decided to develop an internal Euro-
pean asylum system that would protect third 
country interests as well. 

The idea was not new, previous EU state-
ments on migration reasons contained keep-
ing peace and completion of military confl icts, 
respecting human rights, development of a 
democratic society and conducting a liberal 
trade policy.24 

External promulgation of justice and inter-
nal affairs was supported by the 1999 Tampere 
Conclusions. An asylum and migration com-
ponent in the JHA External Dimension aims 
at projecting the EU asylum policy and imple-
mentation of a migration approach in relation 
to other countries.25 This approach was recog-
nized at the meeting of the council of European 
ministers in Santa Maria da Feira (2000) and 
in Seville (2002). These political management 
principles were collected in the Constitutional 
Treaty of 2004, and were comprised of legal 
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norms on the adoption / improvement of asy-
lum and migration law in the future, through 
the cooperation of third countries.26

Soon it became evident that this desire 
required institutional coordination, therefore, 
in 2002, the council of ministers amended 
the working order of the “High Level Working 
Group on Asylum and Migration – HLWG”, 
which was originally formulated in 1998 in or-
der to draw up a working plan through cooper-
ation with those countries and regions where 
asylum seekers and migrants came from. After 
attaining ad hoc purpose, HLWG was provided 
with a mandate to conduct discussions on the 
EU external asylum and migration policy with 
specially selected regions and countries, with-
out restrictions on the geographic limit, repre-
sented by asylum seekers’ transit country.27

In this context, in December 2002, the EC 
presented a communiqué “On consolidating 
migration issues in relation to third countries”,28 
where the attitude towards migration and asy-
lum policy was noted. It was emphasized in 
the communiqué that fi nancial resources 
should be applied maximally for the effi cient 
repatriation of such persons (it implies immi-
grants as well as refused asylum seekers). In 
the communiqué, border control, asylum and 
migration projects in third countries were also 
emphasized (see also Aeneas Regulation29 is-
sued later).

The following countries acceded for co-
operation on EU immigration and asylum 
matters: Norway, Iceland, Switzerland, USA, 
Canada, Bulgaria, Rumania, Turkey, West 
Balkan States, Russia, Ukraine, Kazakhstan, 
Kyrgyzstan, Tajikistan, Turkmenistan, Uzbeki-
stan, Armenia, Azerbaijan, Georgia, Morocco, 
Algeria, Tunis, Jordan, Israel, Egypt, China, 
Iran, South Korea, Indonesia, as well as coun-
tries of Latin America, Africa, the Caribbean 
and the Pacifi c Ocean Basin.30 

Treaties with third countries contain pre-
vention of future resistance while requesting 
asylum. We may characterize this with words 
of the “Hague Program”: “to be conducted in 
close consultation with the UNHCR”.31

Notwithstanding the highly positive nature 
of these treaties, there still exists an opinion in 

scientifi c circles that the methods developed 
by intergovernmental involvement in other 
countries will be questionable in the future.32

 3. OBLIGATIONS ENVISAGED BY 
INTERNATIONAL HUMAN RIGHTS 
AND REFUGEE LAW DURING THE 
IMPLEMENTATION OF THE EC ASYLUM 
LEGISLATION 

The complex union on asylum issues be-
tween the EU and third countries was clear-
ly shown in the previous chapter. A problem 
emerges when a EU member state violates an 
obligation in relation to the International Refu-
gee Law. Which legislation should be applied 
in such a case – secondary legislation or the 
EU legislation? International law and Europe-
an law differ from each other geographically, 
notwithstanding any other factor. 

Considering the privileged condition of 
European law33 in relation to the internal law 
of member states, as well as those based on 
the EU requirement that all member states are 
obliged to have an entire secondary legisla-
tion in compliance with EU legislation (includ-
ing denunciation of international treaties, if 
they do not correspond with European law), 
the problem is the attitude which is formed be-
tween international refugee law, international 
human rights law and these institutions. 

The difference between the obligations 
under international human rights law (derived 
from international treaties) and the general 
principles of European law manifests when 
the latter determines the purpose of the right 
and sets a limit and decreases it, based on the 
European law accordingly.34 

3.1. Human Rights as a General 
Principle in European Law

The principle according which the internal 
law of member states must be in full confor-
mity with the generally accepted principles of 
the European human rights law has been ap-
plicable in the EU for a long time already. Ar-
ticle 6(2) of the EU Treaty35 states: 

“The Union shall respect fundamental 
rights, as guaranteed by the European Con-
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vention for the Protection of Human Rights 
and Fundamental Freedoms signed in Rome 
on 4 November 1950 and as they result from 
the constitutional traditions common to the 
Member States, as general principles of Com-
munity law”.

The ECJ Case Law confi rms this approach 
where the general principle given is common 
for all members under constitutional tradition, 
and it is a binding principle in European law 
and a guarantee to ensure the absolute con-
formity of internal laws of member states with 
EU laws based on international fundamental 
human rights.36 

The “Charter of Fundamental Rights of 
the European Union”37 (The Charter) has not 
come into force yet; however, it is the most im-
portant instrument is so far as it recognizes the 
rights as a result of constitutional practice and 
international obligations of member states, 
which is common for all member states.38 The 
Charter was incorporated in the draft text of 
the Constitution of the European Union.39 Arti-
cle 18 and 19 of this draft contains regulations 
concerning refoulement the correspondence, 
which is compulsory for the secondary legis-
lations of all members. Although the constitu-
tional treaty was rejected by France and the 
Netherlands in the referendum, this does not 
hinder the applicability of this part.

Notwithstanding the existence of such a 
legal defect with respect to the defect of the 
binding nature of the constitution, the human 
rights chapter specifi es that EU institutions are 
in the human rights sphere.40 One of the de-
fects of the Charter may also be considered 
the fact that any legislative initiative of mem-
ber states concerning asylum should compul-
sorily correspond to it. 

3.2. Interrelation of European Law 
and International Human Rights Law. 
Treaties Signed by Member States

For deeper analyses, let’s apply the EU 
legislation on Asylum and the International Hu-
man Rights and Refugee Law, in which mem-
ber states are involved. This moment is highly 
signifi cant and necessary as TEC and TEU 
both distribute the responsibility and state that 

it is not binding for EC/EU as well as EC/EU 
actions towards them.41 

In Article 307, TEC governs the relations 
between the EU law and international treaties. 
The fi rst Paragraph of Article 307 specifi es 
that rights and obligations arise only if an in-
ternational treaty fully corresponds with TEC 
provisions. 

In the Burgoa case, the Court observed 
that Article 307(1): “is of general scope and it 
applies to any international agreement, irre-
spective of the subject matter”, it also clarifi ed 
that the provision does not alter the nature of 
such agreements, and therefore, “it does not 
adversely affect the rights which individuals 
may derive from them”.42 When confl icts of ob-
ligations arise between those derived from EU 
legislation and those derived from pre-existing 
international human rights treaties, Member 
States must give priority to those pre-existing 
human rights treaties. Yet if there is confl ict 
with treaties concluded after the TEC entry 
into force, Member States cannot contradict 
Article 307 and the EU legislation would take 
priority over those treaties.

Furthermore, despite the primacy of pre-
existing treaties, paragraph 2 of Article 307 
imposes an obligation on Member States to 
take all appropriate steps to eliminate the in-
compatibilities between them and the EU leg-
islation. In relation to the aforementioned, the 
ECJ’s fi rst judgments were delivered in July 
2000. The Court explained the purposes of 
Article 307(2). The Court acknowledged that 
Member States had a choice as to the appro-
priate steps to be taken to terminate incom-
patibilities, but further stated that ‘if a Mem-
ber State encounters diffi culties which make 
adjustment of an agreement impossible, an 
obligation to denounce that agreement can-
not therefore be excluded’.43 However, as the 
well-known scientist Klabbers has pointed out 
– in practice, this choice may be restricted to 
amending or denouncing the pre-existing trea-
ties.44 The ECJ performed the implementation 
of this interpretation into a recent judgment 
where the court noted that Austria had not vio-
lated Article 307(2) when it did not denounce 
the treaty, given that it had not had the oppor-
tunity of doing so.45
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The question therefore arises as to wheth-
er Member States could be under an obliga-
tion to denounce international human rights 
and refugee law instruments incompatible with 
Article 307. 

Article 63(1) TEC establishes that:
“the Council … shall … adopt … measures 

on asylum, in  accordance with the Geneva 
Convention of 28 July 1951 and the  Protocol 
of 31 January 1967 relating to the status of 
refugees and other relevant treaties.’

The TEC establishes an obligation for 
Member States’ secondary legislation on asy-
lum to comply with the Geneva Convention 
and its Protocol,46 and arguably with other hu-
man rights treaties, which would include the 
European Convention on Human Rights,47 
the International Covenant on Civil and Politi-
cal Rights48 and the Convention Against Tor-
ture.49 

It could therefore be argued that Article 63 
is lex specialis to Article 307. If EU asylum law 
required Member States to violate their obliga-
tions under international refugee and human 
rights laws, it would be invalid. This interpreta-
tion would also guarantee a uniform interpre-
tation of EU legislation among Member States. 
In cases specifi ed under Article 63(1) the pri-
ority will be given to the International Human 
Rights and Refugee Law. 

In this context, the issue of a double ap-
proach towards those persons who are refu-
gees and the persons who are in need of inter-
national protection is of special importance. It 
should be noted that beyond Article 63(1) the 
problem of the legal status of such persons 
may also be implied, as it limits the means of 
extending the right. Therefore, the secondary 
legislation of Member States on these issues 
should by all means correspond with inter-
national documents. It would be ironic to de-
clare that protection of such persons should 
be sought only in the documents of an inter-
national nature. It is not diffi cult to determine 
cases when it becomes necessary for Mem-
ber States to reconcile its legislation with the 
EU legislation and international human rights 
law. No other interpretation was found in ECJ 
Case Law. 

4. MINIMUM STANDARDS AND COMPLIANCE 
WITH INTERNATIONAL HUMAN RIGHTS AND 
REFUGEE LAW

Article 63, TEC grants power to the EU 
to establish minimum standards. The question 
arises in the following situation – if a member 
state has established minimum standards to 
those established by international refugee 
and human rights law, but also corresponds to 
Article 63 TEC, who is responsible party, the 
EU exclusively or the state itself? ECJ has not 
clarifi ed the concept of “minimum standards” 
yet. 

In 2004, the European Parliament intro-
duced a “Family Reunifi cation Directive”50 ver-
sus the council and commission. Parliament 
doubted the action instruments corresponded 
with international human rights standards. 
The Advocate General Juliane Kokott also ex-
pressed such doubt. She criticized the direc-
tive in regard to Article 8 and declared that it 
did not provide suffi cient guarantees that would 
effi ciently protect human rights and noted that 
this article contradicts the EU Law.51

The ECJ expressed a different attitude 
towards this issue. The court stated that the 
disputable norm did not violate respect for the 
family and recognition of the inviolability of 
private life envisaged by Article 8, European 
Convention on Human Rights.52 The Court 
also noted the necessity of discussing every 
actual circumstance. Articles of 5(5) and 17 of 
this Directive provide for the best interests of 
minor children, nature and solidity of the per-
son’s family relationships and the duration of 
his/her residence in the Member State and of 
the existence of family, cultural and social ties 
with his/her country of origin.53

Heated discussion ensued about the dis-
cretion limits, which were granted to Member 
States while setting minimum standards in the 
context of CEAS. While adopting the Qualifi -
cation Directive, the legal department of the 
Council of Ministers attempted to determine 
and grant legal signifi cance to “Minimum 
Standards” and it was specifi ed to assign the 
matter of development of the standards to the 
Member States. The legal department stated 
that Member States are authorized to unify 
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issues not included in those determined by 
the Directive; however, in consideration of the 
preconditions under Article 10, TEC restricts 
Member States from creating legislation that is 
contradictory to the aspiration and purpose of 
the treaty. It is the legal department’s opinion 
that Member States should refrain from adopt-
ing such laws that do not correspond with the 
aims of the Directive. Although the term “Mini-
mum Standards” was still widely interpreted, 
the legal department also noted that within the 
process of harmonization, more, not less stan-
dards of protection might be taken into con-
sideration. The opposite development of any 
internal legislative variation in relation to the 
Qualifi cation Directive would be considered as 
an action against the process of harmoniza-
tion and unifi cation.54 The main conception of 
this interpretation was that a non-compulsory 
exception for the protection of those persons 
who were included in the risk group was legal 
and just. 

The Directive target group is not the peo-
ple that are vis-à-vis included in a sphere of 
protected persons (based on the international 
obligation of Member States). Whether or not 
a Member State’s decision to grant status or 
asylum to a person based on the obligation 
undertaken on an international basis is a viola-
tion of the EU legislation is also a problematic 
issue. 

The ECJ is also supposed to express its 
opinion on this issue, but until then, we must 
make a logical conclusion according to other 
evidence, which proceeds from a common in-
terest, that a right is not always an absolute 
prerogative and it may be limited and based on 
very common interests. This limitation, how-
ever, should not be applied unproportionally 
and unreasonably.55 As we have noted, Article 
63(1) stipulates the subsidiary protection of an 
asylum seeker should be conducted accord-
ing to EU legislation, secondary legislation of 
Member States, and international obligations. 

In cases of confl ict between obligations, 
Member States are restricted by their interna-
tional treaty or agreement while implementa-
tion of the EU legislation. As the European 
Court of Human Rights has specifi ed in the 
case T.I. v the United Kingdom: “Where States 

establish international organizations, or muta-
tis mutandis international agreements, to pur-
sue co-operation in certain fi elds of activities, 
there may be implications for the protection of 
fundamental rights. It would be incompatible 
with the purpose and object of the Convention 
if Contracting States were thereby absolved 
from their responsibility under the Convention 
in relation to the fi eld of activity covered by 
such attribution”.56

Therefore, failure to implement an action 
by a Member State, or basing any agreement 
or treaty concerning any other issue upon EU 
legislation may not be considered as a means 
of limiting the application of EU legislation. 

5. CREATING A COMMON EUROPEAN 
ASYLUM SYSTEM: CAN MEMBER STATES 
COMPLY WITH THEIR INTERNATIONAL 
REFUGEE AND HUMAN RIGHTS 
OBLIGATIONS?

As it has been indicated, the EU is devel-
oping an intra-EU asylum space where inter-
nal borders are transformed to give way to a 
quasi jurisdiction for the treatment of refugees 
in certain circumstances, while at the same 
time Member States remain individually re-
sponsible under international refugee and hu-
man rights law. 

The case in question is best exemplifi ed 
in the so-called Dublin II Regulation. This in-
strument establishes a mechanism for the al-
location of responsibility for processing asylum 
claims among EU Member States. The sys-
tem is far from being a novelty. The decision 
that only one Member State would be respon-
sible for the examination of asylum claims 
lodged in any of the Member States was fi rst 
agreed within the framework of the “Shengen 
Agreement”57 and was later incorporated in 
the “Shengen Convention”.58 However, these 
provisions were later replaced by the Dublin 
Convention,59 which in turn has been replaced 
by the Dublin Regulation.60 

The defi ciencies in the system, notably 
the divergent interpretations of the Geneva 
Convention by Member States, have long 
been identifi ed. The European Commission 
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suggested in 1999 a change of approach: 
“A fundamentally different approach would 
imply a system which was not based on the 
principle that the Member State responsible 
for a person’s presence on the territory of the 
Union should be responsible for considering 
any subsequent asylum application”.61 The 
Commission went further to suggest that “re-
sponsibility be allocated according to where 
the fi rst asylum claim was lodged”.62 

Beyond the inability of the system to meet 
its stated goals, the question also arises as to 
the presumption that all EU Member States 
are ‘safe’ for any given refugee. In fact, this 
intra-EU system for sharing responsibility to 
process asylum applications is based on the 
premise that all EU Member States are safe 
for refugees and that consequently, they may 
lawfully remove individuals to other Member 
States without considering their protection 
claims. 

What constitutes “safety” for the purposes 
of transfer of responsibility of refugees among 
Member States has yet to be defi ned. Often, 
safety seems to be understood as the mere 
respect for the principle of non-refoulement 
in the destination state. This is the approach 
taken by the Dublin Regulation itself: “Member 
States, all respecting the principle of non-re-
foulement, are considered as safe countries 
for third-country nationals”.63 In this regard, 
the Regulation seems not to have taken into 
consideration that the matter had already 
been considered in national courts64 and in the 
European Court of Human Rights,65 resulting 
in an unequivocal pronouncement by the vari-
ous instances on the need to consider each 
case on its merits as a prerequisite of lawful-
ness of the transfer of responsibility for the 
refugee in question. 

The implementation of the Dublin system 
amounts to a mutual recognition of rejection 
decisions among EU Member States (given 
that the asylum claim can only be considered 
once in the EU) which is not mirrored by the 
mutual recognition of decisions recognizing 
refugee status and other protection needs. 
Therefore, an intra-EU system has been de-
signed whereby the responsibility to determine 

refugee status is allocated to one Member 
State only, but if an individual is recognized 
as a refugee, the validity of that status so rec-
ognized does not extend to the other Member 
States. This is most relevant in so far recog-
nized refugees may eventually travel to other 
Member States (if a right to freedom of move-
ment is eventually recognized to them) or most 
importantly, if they are forcibly transferred to 
another Member State within the context of 
the European Arrest Warrant66 to face trial or 
serve a sentence in criminal proceedings. The 
consequences of this lack of mutual recogni-
tion of refugee status decisions are obvious if 
refugees are transferred from a State in which 
they have been recognized to another one in 
which they are not and where they may even-
tually be brought within the domain of the gen-
eral legislation on aliens.

Given that in many states the penalty for 
a criminal conviction often includes expulsion 
upon serving a sentence, it goes without say-
ing that the international obligations of the 
Member State who recognized the refugee 
would be engaged if another Member State 
were to proceed to the expulsion of that indi-
vidual without consideration of his refugee sta-
tus recognized elsewhere in the Union.

The complexities of the transfer of asylum-
seekers and refugees among Member States 
in absence of a fully harmonized asylum sys-
tem reveal a number of legal obligations apply 
in these cases. In the following pages, I would 
like to challenge the understanding that the 
principle of non-refoulement is the only legal 
requirement that states need to meet in inter-
national refugee and human rights law for the 
purposes of being designated as the Member 
State responsible to examine an asylum ap-
plication. While this may be the case in some 
instances, it cannot be automatically assumed 
that states’ only obligation towards asylum 
seekers are to ensure that the country of des-
tination respects the principle of non-refoule-
ment. The concrete set of obligations will be 
determined by the body of international refu-
gee and human rights law, of universal and re-
gional scope, applicable to any given asylum 
seeker in any given circumstances.
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5.1 Determining the Scope of Member 
States Obligations towards Refugees: 
the ‘Safe Country’ Concept in an Intra-
European Asylum Space 

As was previously noted, the CEAS is 
founded on the presumption of safety of all 
Member States. In fact, in its different varia-
tions, the “safe country” concept is grounded 
and focuses on the specifi c requirements that 
are to be met for a State to be considered a 
“safe country”. 

The question as to its lawfulness timely 
and pertinent, despite the long-standing prac-
tice of states in relation to this concept, includ-
ing the increasing sophistication in its practice, 
the changing legal and political landscapes in 
which it is applied, and more important to our 
analysis, its becoming a minimum standard 
of EU Law67 by way of its incorporation in the 
Directive on minimum standards on proce-
dures in Member States for granting and with-
drawing refugee status. 

A conceptual distinction (that often gets 
blurred in the current state of debate) must be 
made between the concept as a procedural 
tool for States to refuse responsibility to de-
termine the refugee status of a claimant on 
the grounds that another State should or is (if 
agreements exist between the two countries) 
responsible to examine the claim, and the con-
cept as a standard to determine whether suf-
fi cient protection exists in a particular country 
in order for States to remove/retain individuals 
for the purposes of examining their claims. In 
the fi rst case, States refuse to take responsi-
bility to examine a protection claim, while in 
the second case, States accept their respon-
sibility to undertake refugee status determina-
tion, but argue that no obligation exists to do 
so within their own territories. As Tony Blair, 
former Prime Minister of Great Britain de-
clared: “There is no obligation under the 1951 
Refugee Convention to process claims for 
asylum in the country of application”68. 

It is a generally known legal axiom that 
to every right there is a corresponding duty. 
An attempt to identify the obligations of States 
towards refugees requires fi rst clarifi cation as 
to which rights a refugee can claim vis-à-vis a 

State. It is also argued that the status of ref-
ugees under international law is defi ned not 
solely by international refugee law, but rather 
in various legal systems both of universal and 
regional scope. 

Despite the numerous statements that 
refugee rights are human rights and that in-
ternational refugee law is part of international 
human rights law, is scarcely supported by ref-
ugee scholars. Yet, only a holistic approach to 
human rights can offer a more comprehensive 
picture, albeit more complex, of what States 
are obliged to do (and therefore, what they 
may be free to do) in relation to refugees, as a 
result of less development of the latter. 

Writing in 1993, Antonio Fortín Deputy 
Representative of UNHCR in the UK, at that 
time, wrote a legal opinion on the “safe third 
country” concept, where he explained “a per-
son who has left his country in order to escape 
persecution must apply for recognition of refu-
gee status and/or for asylum in the fi rst safe 
country he has been able to reach’. He further 
continues explaining that refugees are inter-
nationally protected persons that are entitled 
to treatment in accordance to internationally 
prescribed standards enshrined not only in 
the Geneva Convention, but also in other in-
ternational instruments. Given the declaratory 
nature of refugee status and considering that 
recognition of such status “is a recognition of 
his refugee status’. The suggestion that States 
are under no obligation to consider requests for 
recognition of status made within their jurisdic-
tion appears to be incompatible with the pur-
pose of the Convention. Furthermore, states 
are responsible for refugees (notwithstanding 
the fact of recognition as such).69 Fortín argues 
that the person can exercise this right to seek 
recognition of refugee status within whose ju-
risdiction he may fi nd himself.70 

Furthermore, the obligations of States 
towards individual circumstances under inter-
national human rights law are both negative 
and positive in nature. States are therefore not 
only obliged to respect, but also to fulfi l and to 
protect all human rights. 

If refugees have a right to seek recognition 
of their refugee status vis-à-vis any State party 
to the Geneva Convention (and this includes 
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all EU Member States), and if all individuals 
(including refugees) are holders of rights that 
go beyond the lack of interference by requiring 
positive state action, it follows that states are 
under obligations to refugees that may go well 
beyond the mere respect of the principle of 
non-refoulement. From this perspective, the 
transfer of responsibility from a Member State 
to another Member State, raises issues relat-
ing to the responsibility of the fi rst Member 
State to fulfi l all the obligations towards refu-
gees under international refugee and human 
rights law that were already engaged at the 
moment of the transfer. 

What is argued here is that the obligations 
of States under international law (as well as 
their international responsibility for violations 
of those obligations), when acting individually 
or collectively (within the context of the EU), 
are engaged when a refugee is under their ju-
risdiction. 

6. CONCLUSION 

This paper has highlighted some of the 
complex issues that arise from the establish-
ment of a Common European Asylum System 
and quasi-single jurisdiction within internal 
borders of the EU. While discussing the im-
portant institutions of the Refugee Law, we 
have discerned a mutually exclusive attempt 
to sometimes avoid responsibility, acts which 
were suppressed by the EC itself, through 
Parliament, the Commission or the Ministerial. 
Although, there are bound to still be some ex-
planations from States despite the fact that 
a common system has been established in 
which only one State reviews applications for 
asylum. This will not prevent States from lodg-
ing refugee applications on their territories. 
Failure to review the latter based on Common 
Law may result in a violation of human rights. 
However, every State considers the status of 
a refugee with excessive formalization and ig-
nores the already established fact of the rights 
of refugees.

1 [2002] Offi cial Journal C/325/33.
2 It is of great importance to review the historical development of the European 

Asylum System because legal problems were formed during this very period. A 
number of authors identify problems that have been revealed by time and activ-
ity , including: E Guild “The developing immigration and asylum policies of the 
European Union: adopted conventions, resolutions, recommendations, deci-
sions and conclusions. Compilation and commentary (The Hague, Kluwer Law 
International, 1996);” H Labayle ‘Un espace de liberté, de sécurité et de justice’ 
33(4) Revue Trimestrielle de droit européen 105-172; S Peers EU Justice and 
Home Affairs Law (Harlow, Longman, 2000) and S Peers EU Justice and Home 
Affairs Law 2nd ed. (Oxford, Oxford University Press, 2006).

3 Conclusion 13, Tampere European Council, Document Press Nr: 200/1/99.
4 Ibid, Conclusions 11-12.
5 COM(2000) 755 fi nal, 22 November 2000.
6 J. STRAW, ‘Towards a Common Asylum Procedure’, in Towards a Common 

European Asylum System. European Conference on Asylum (Lisbon: Serviço de 
Estrangeiros e Fronteiras, 2000) 133-139; COM(2000) 755 fi nal, 22 November 
2000, section 2.3.2. See also the proposal presented by the United Kingdom 
in March 2003 for ‘New International Approaches to Asylum Processing and 
Protection’. Letter from the UK Government to the Greek Presidency of the EU, 
see the below link: <http://www.statewatch.org/news/2003/apr/blair-simitis-asile.
pdf>. This opinion is criticized: G. Noll, ‘Visions of the Exceptional: Legal and 
Theoretical Issues Raised by Transit Processing Centers and Protection Zones’, 
(2003) 5 EJML 303-341 and Amnesty International, UK/EU/UNHCR Unlawful and 
Unworkable – Amnesty International’s views on proposals for extraterritorial pro-
cessing of asylum claims, IOR 61/004/2003. (24.10.2009)



 87

I. ABASHIDZE, PROTECTION OF REFUGEES IN TERMS OF A COMMON EUROPEAN ASYLUM SYSTEM. COMPLIANCE...

7 See the report below concerning this issue: “The internal tension in the EU’s own 
dynamics of border control becomes apparent when one compares the attempts 
to seal EU borders with the permeability of the same borders in relation to arms 
exports (a strong economic interest for the EU’s Member States) that fuel confl ict 
worldwide, which constitutes one of the main reasons for forced displacement. A 
report released in June 2005 by Amnesty International, Iansa, and Oxfam illus-
trates how the G8 countries (which include the UK, France, Germany and Italy) 
are among the world’s leading arms suppliers, including to countries subject to 
an EU arms embargo, such as Myanmar (Burma), China and Sudan. The report 
highlights the failure to enforce controls on the transfer of equipment that can 
be used for torture, ill-treatment and other human rights violations and the cost 
that arms exports have in human lives, lost livelihoods, socio-economic develop-
ment, democracy, and opportunities to escape poverty.” - Amnesty International, 
Iansa, Oxfam. The G8: global arms exporters. Failing to prevent irresponsible 
arms transfers. June 2005, 5.

8 European Parliament Resolution on the links between legal and illegal migration 
and integration of migrants (2004/2131 (INI)), Doc. A6-0136/2005, 9 June 2005, 
para. 17.

9 M-T. Gil-Bazo, ‘La protección de los refugiados en la Unión Europea tras la en-
trada en vigor del Tratado de Amsterdam a la luz del Derecho internacional de los 
derechos humanos’, in F.M. Mariño Menéndez and C. Fernández Liesa (dirs.), La 
protección de las personas y grupos vulnerables en el Derecho Europeo (Madrid: 
Ministerio de Trabajo y Asuntos Sociales,2001) 147-186.

10 189 UN Treaty Series 2545, done 28 July 1951, entered into force 22 April 1954
11 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the 

qualifi cation and status of third country nationals or stateless persons as refugees 
or as persons who otherwise need international protection and the content of the 
protection granted; [2004] OJ L 304/12.

12 MT Gil-Bazo, ‘The Role of Spain as a Gateway to the Schengen Area: Changes in 
the Asylum Law and their Implications for Human Rights’ (1998) 10 International 
Journal of Refugee Law 214-229.

13 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving 
temporary protection in the event of a mass infl ux of displaced persons and on 
measures promoting a balance of efforts between Member States in receiving 
such persons and bearing the consequences thereof; [2001] OJ L 212/12.

14 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards 
for the reception of asylum seekers; [2003] OJ L31/18

15 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on 
procedures in Member States for granting and withdrawing refugee status; [2005] 
OJ L 326/13.

16 Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the crite-
ria and mechanisms for determining the Member State responsible for examining 
an asylum application lodged in one of the Member States by a third-country 
national; [2003] OJ L 50/1.

17 Council Document 14292/1/04 REV 1, 8 December 2004, section 1.3.
18 Ibid. 
19 Council Decision of 22 December 2004 providing for certain areas covered by 

Title IV of Part Three of the Treaty establishing the European Community to be 
governed by the procedure laid down in Article 251 of that Treaty (2004/927/EC) 
([2004] OJ L/396/45).

20 Case C-540/03 Parliament v Council and Commission ([2004] OJ C/47/21).
21 Directive 2003/86/EC on the right to family reunifi cation ([2003] OJ L/251/12).
22 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on 

procedures in Member States for granting and withdrawing refugee status; [2005] 
OJ L 326/13.

23 Case C-133/06 Parliament v Council, Action brought on 8 March 2006.



saerTaSoriso samarTlis Jurnali, #2, 2010                                      JOURNAL OF INTERNATIONAL LAW, N2, 2010

 88

24 Declaration on Principles of Governing External Aspects of Migration Policy, an-
nexed to the Conclusions of the Edinburgh European Council, 11-12 December 
1992. Document SN 456/92, Annex 5 to Part A, para. ix.

25 Tampere European Council, 15-16 October 1999, conclusion 11.
26 ‘[…] European laws or framework laws shall lay down measures for a common 

European asylum system comprising […] partnership and cooperation with third 
countries for the purpose of managing infl ows of people applying for asylum or 
subsidiary or temporary protection.’ III-266(2)(g). [2004] OJ C310/1. The legal ba-
sis for external action in the fi eld of asylum and migration, however, already exists 
in the Treaties. See J. Monar, ‘The EU as an International Actor in the Domain of 
Justice and Home Affairs’, 9 European Foreign Affairs Review 395-415 at 396-9.

27 Modifi cation of the terms of reference of the High Level Working Group on Asylum 
and Migration (HLWG), Council Document 9433/02 of 30 May 2002, 2. Despite 
the apparent lack of subsequent activity, the JHA Council confi rmed this role at its 
informal meeting of 27-29 January 2005.

28 COM(2002) 703 fi nal, of 3 December 2002.
29 Regulation (EC) No 491/2004 of the European Parliament and of the Council 

of 10 March 2004 establishing a program for fi nancial and technical assistance 
to third countries in the areas of migration and asylum (AENEAS). [2004] OJ 
L80/1.

30 ix. JHA External Relations Multi-Presidency Programme. Council Document 
5001/05 JAI 1 RELEX 1, of 3 January 2005 and JHA External Relations Multi-
Presidency Work Programme. Council Document 10728/05 JAI 244 RELEX 355, 
of 1 July 2005.

31 Council Document 14292/1/04 REV 1, 8 December 2004, section 1.3.
32 MT Gil-Bazo ‘The Practice of Mediterranean States in the context of the European 

Union’s Justice and Home Affairs External Dimension. The Safe Third Country 
Concept Revisited’. (2006) 18 International Journal of Refugee Law 571-600. 
www.ssrn.com (23.10.2009)

33 The Court of Justice of the European Communities (ECJ) established the primacy 
of Community law over the law of the Member States in the Case 6/64 Costa v 
Enel [1964] ECR-585.

34 See more details. S Peers, ‘Human Rights, Asylum and European Community 
Law’ (2004) 24(2) Refugee Survey Quarterly 24-38.

35 [2002] OJ C/325/5.
36 Case 29/69 Stauder [1969] ECR 419, para 7. See the detalised comment: 

Columbia Journal of European Law 169-181; K Lenaerts, ‘Fundamental Rights in 
the European Union’ (2000) European Law Review 575-600. For discussions on 
recent developments in the protection of human rights by the European Union, 
following adoption of the Charter of Fundamental Rights of the EU, see P Alston 
and O de Schutter (eds), Monitoring Fundamental Rights in the EU:The contribu-
tion of the Fundamental Rights Agency (Oxford, Hart, 2005). See on the below 
link: www.lexisnexis.com, www.heinonline.com (22.10.2009) 

37 [2000] OJ C/364/1.
38 Ibid, Preamble.
39 This is legally compulsory until the full entry of the constitution into force. 
40 S Peers, ‘Immigration, Asylum and the European Union Charter of Fundamental 

Rights’ (2001) 3 European Journal of Migration and Law 141-169. see below link: 
www.heinonline.com (25.12.2009)

41 And in the current state of EC law, there is no legal basis for the EC/EU to ac-
cede to human rights treaties (Opinion 2/94 Accession by the Communities to 
the European Convention for the Protection of Human Rights and Fundamental 
Freedoms [1996] ECR I-1759). The Constitutional Treaty partly provides for that 
legal basis in Article 7(2), which contains an obligation for the Union to seek ac-
cession to the European Convention of Human Rights.



 89

I. ABASHIDZE, PROTECTION OF REFUGEES IN TERMS OF A COMMON EUROPEAN ASYLUM SYSTEM. COMPLIANCE...

42 Case 812/79, Attorney-General v Burgoa [1980] ECR 2787, paras 6 and 10 re-
spectively

43 Case C-62/98 Commission v Portugal [2000] ECR I-5171, para 49, and C-84/98 
Commission v Portugal [2000] ECR I-5215, para 58.

44 J Klabbers, ‘Moribund on the Fourth of July? The Court of Justice on Prior 
Agreements of the Member States’ (2001) 26 European Law Review 196.

45 C-203/03, Commission v Austria, judgment of the Court 1 February 2005, paras 
61-64.

46 Protocol relating to the Status of Refugees (adopted 31 January 1967, entered 
into force 4 October 1967) 606 UNTS 267. For an analysis of the relationship be-
tween the Directive and the Geneva Convention, ix. H Lambert, ‘The EU Asylum 
Qualifi cation Directive, Its Impact on the Jurisprudence of the United Kingdom 
and International Law’ (2006) 55 International and comparative Law Quarterly 
184-190.

47 European Convention on Human Rights and Fundamental Freedoms (adopted 
1950, entered into force) 213 UNTS 221.

48 International Covenant on Civil and Political Rights (adopted 16 December 1966, 
entered into force 23 March 1976) 999 UNTS 171.

49 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (adopted 10 December 1984, entered into force 26 June 1987) 1465 
UNTS 85.

50 Directive 2003/86/EC on the right to family reunifi cation ([2003] OJ L/251/12).
51 Advocate-General Opinion in Case C-540/03 Parliament v Council and 

Commission, delivered on 8 September 2005, para 105.
52 European Convention on Human Rights and Fundamental Freedoms (adopted 

1950, entered into force) 213 UNTS 221.
53 Case C-540/03 Parliament v Council and Commission, judgment of 27 June 2006, 

paras 62-64, not yet reported.
54 Doc. 14348/02 JUR 449 ASILE 67, 15 November 2002, paras 5 and 7. Offi cial 

access to this document has been refused by the Council (with the vote against 
by Sweden). See Letter from the General Secretariat of the Council of 23 May 
2005, refusing full access to Documents 10560/02 and 14348/02, Doc. 9727/05 
INF 111 API 85 JUR 240, of 3 June 2005. However, the document is available 
at: http://www.statewatch.org/newx/2002/dec/14348.02.doc. See discussion on 
this issue.: MT Gil-Bazo ‘Refugee status, subsidiary protection, and the right to 
be granted asylum under EC law’ New Issues in Refugee Research, Research 
Paper No. 136 (Geneva, UNHCR, November 2006) 14-20.

55 See. for instance, Case C-280/93 Germany v Council [1993] ECR I-4973 and 
Case C-122/95 Germany v Council [1995] ECR I-973.

56 T.I. v the United Kingdom, decision of 7 March 2000, 15, Reports of Judgments 
and Decisions 2000-III.

57 Schengen Agreement Between the Governments of the States of the Benelux 
Economic Union, the Federal Republic of Germany and the French Republic on 
the Gradual Abolition of Checks at the Common Frontiers, published at (1991) 30 
International Legal Materials 73.

58 Convention Applying the Schengen Agreement of 14 Jun 1985 Between the 
Governments of the States of the Benelux Economic Union, the Federal Republic 
of Germany and the French Republic on the Gradual Abolition of Checks at the 
Common Frontiers, published at (1991) 30 International Legal Materials 84

59 Convention determining the State responsible for examining applications for asy-
lum lodged in one of the Member States of the European Communities - Dublin 
Convention. [1997] OJ C254/1.

60 Article 24 of the Council Regulation (EC) No 343/2003 of 18 February 2003 es-
tablishing the criteria and mechanisms for determining the Member State respon-
sible for examining an asylum application lodged in one of the Member States by 
a third-country national. [2003] OJ L50/1.



saerTaSoriso samarTlis Jurnali, #2, 2010                                      JOURNAL OF INTERNATIONAL LAW, N2, 2010

 90

61 Commission staff working paper, ‘Revisiting the Dublin Convention: developing 
Community legislation for determining which Member State is responsible for 
considering an application for asylum submitted in one of the Member States’ 
SEC (2000) 522, para 55.

62 Ibid, para 59.
63 Recital 2 of the Council Regulation (EC) No 343/2003 of 18 February 2003 es-

tablishing the criteria and mechanisms for determining the Member State respon-
sible for examining an asylum application lodged in one of the Member States by 
a third-country national [2003] Offi cial Journal L50/1.

64 See. the House of Lords decision in the case of Regina v. Secretary of State for 
the Home Department, Ex Parte Adan Regina v. Secretary of State for the Home 
Department, Ex Parte Aitseguer (Conjoined Appeals), judgment of 19 December 
2000. The House of Lords ruled against the removal of the two applicants to 
France and Germany in application of the Dublin Convention on the grounds that 
the interpretation of the Geneva Convention made by those countries did not 
guarantee the protection of the applicants.

65 T.I. v the United Kingdom, decision of 7 March 2000, 15, Reports of Judgments 
and Decisions 2000-III.

66 Council Framework Decision of 13 June 2002 on the European arrest warrant and 
the surrender procedures between Member States (2002/584/JHA); [2002] OJ 
L190/1.

67 Articles 23(4)(c)(ii), 25(2)(c), 27, and 36., Council Directive 2005/85/EC of 1 
December 2005 on minimum standards on procedures in Member States for 
granting and withdrawing refugee status [2005] OJ L326/13.

68 Letter from the UK Government, See note 6.
69 C. Phuong, ‘Identifying states’ responsibilities towards refugees and asylum seek-

ers’. Paper presented at the ESIL Research Forum on International Law, May 
2005. See link: www.ssrn.com (25.11.2009)

70 A. Fortín, The ‘Safe Third Country’ Policy in the light of the international obliga-
tions of countries vis-à-vis refugees and asylum seekers (London, 1993), paras. 
1.1-1.2 and 2.2-2-3. See link: www.ssrn.com (25.11.2009)



 91

A. Sesavali

tradiciulad saxelmwifoebi saer-

TaSoriso doneze erTaderTi moTama-

Seni iyvnen. Tumca amJamad udavoa, rom 

arasaxelmwifoebrivi erTeulebi mon-

awileoben saerTaSoriso urTierTo-

bebis yvela sferoSi. ufro da ufro 

meti avtori miiCnevs, rom tradiciuli 

midgoma moZvelebulia da arasaxelmwi-

foebrivi erTeulebis pasuxismgebloba 

xelaxla unda iqnes Seswavlili, glo-

baluri cvlilebebis gaTvaliswinebiT, 

romelTa Sedegia arasaxelmwifoebrivi 

erTeulebis uflebamosilebis gazrda 

da saxelmwifoTa uflebamosilebis Sez-

Rudva.1

arasaxelmwifoebrivi erTeulis cne -

bis ganmartebisas, rogorc wesi, gu lis-

xmoben nebismier erTeuls, romelic, 

faqtobrivad, saxelmwifo ar aris da 

mas iyeneben SeiaraRebul dajgufebe-

bze, teroristebze, samoqalaqo sazoga-

doebaze, religiur jgufebze an kor-

poraciebze miTiTebisas.2 zogadi wesis 

Tanaxmad, arasaxelmwifoebrivi erTe-

ulebi ar arian adamianis uflebebis 

Sesaxeb saerTaSoriso xelSekrulebebis 

wevrebi da arc aseTi xelSekrulebebi 

(an am sferoSi moqmedi CveulebiTi sa-

marTali) iTvaliswinebs valdebulebebs 

maTTvis.3

istoriulad adamianis uflebebi 

mi eniWaT individebs saxelmwifoebisa-

gan maT dasacavad; saxelmwifoTa zo-

gierTi funqcia gadanawilda sxva war-

monaqmnebze (erTeulebze), romelTac 

SesaZloa daarRvion aRniSnuli ufle-

bebi; Sesabamisad, Cven SegviZlia vamt-

kicoT, rom aseT erTeulebs unda movu-

wodoT, pativi scen adamianis uflebebs 

individebTan mimarTebiT.4

Cveni azriT, yovelgvar eWvgareSea, 

rom arasaxelmwifoebriv erTeulebs 

aqvT SesaZlebloba, daarRvion adami-

anis uflebebi, romlebic ar unda darC-

es dausjeli da, Sesabamisad, saerTaSo-

riso Tanamegobrobam yvela Rone unda 

ixmaros, raTa maT pasuxismgebloba daak-

isros adamianis uflebaTa samarTlis 

darRvevisaTvis. 

winamdebare naSromis pirvel nawil-

Si ganxilulia arasaxelmwifoebrivi 

er  Teulebis valdebulebebi adamianis 

uflebebTan mimarTebiT SeiaraRebuli 

konfliqtis dros da aseve gansaz R v-

rulia is moTamaSeni, romelTac Se i-

Z leba daekisroT valdebuleba, pati-

nino abramiSvili

arasaxelmwifoebrivi erTeulebis 
valdebulebebi adamianis uflebebTan 

dakavSirebiT – pasuxismgeblobis tvirTis gadatana 
saxelmwifoebidan arasaxelmwifoebriv erTeulebze 

`adamianis uflebebi aris kvintesenciuri Ri re-

bu le bebi, romelTa saSualebiTac Cven vadasturebT, 

rom varT adamianTa erTiani sazogadoeba.~

butros butros gali
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vi scen adamianis uflebebis Sesaxeb 

normebs. garda amisa, winamdebare naS-

romi aseve Seexeba arasaxelmwifoebrivi 

erTeule bis valdebulebebs adamianis 

uflebebTan mimarTebiT mSvidobian 

dros, romlebic, ZiriTadad, gamomdina-

reoben saerTaSoriso xelSekrulebebi-

dan da konvenciebidan. 

statiis bolo nawilSi yuradReba 

gamaxvilebulia arasaxelmwifoebrivi 

er    Teulebis mier Cadenil adamianis uf-

lebaTa darRvevebisaTvis pasuxismgeb-

lobis sakiTxebze. marTalia, bevri sa-

Su aleba arsebobs, saxelmwifoebs dae-

kisroT pasuxismgebloba arasaxelmwi-

foebrivi erTeulebis mier Cadenil 

ada mianis uflebaTa darRvevebisaTvis, 

winamdebare statiaSi ganixileba sa-

xelmwifoTa mier valdebulebebis ke-

Til sindisie rad Sesrulebis movaleo-

bis (due diligence oblihation) darRvevisa da 

uSualod arasaxelmwifoebrivi erTe-

ulebisaTvis pasuxismgeblobis dakis-

rebis sakiTxebi. SeiZleba miviCnioT, 

rom samarTaldamrRvevis dapatimreba 

samarTliani dakmayo filebaa, Tumca 

es ase ar aris: rogorc qvemoT vnaxavT, 

ara saxelmwifoebrivi erTeulebisaTvis 

adamianis uflebebis darRvevebis gamo 

pasuxismgeblobis dakisrebas uamravi 

upiratesoba aqvs da, amasTan, adamianis 

uflebebis sayovelTao dacvis erTa-

derTi saSualebaa. 

B. arasaxelmwifoebrivi 
erTeulebis pasuxismgebloba 
adamianis uflebebTan 
mimarTebiT konfliqtis dros

pirveli kiTxva, romelic SeiZleba 

adamians gauCndes, rodesac saub robs 

SeiaraRebul arasaxelmwifoebriv er-

Teulebze, aris is, ramdenad Se sa Z le-

belia maTTvis pasuxismgeblobis dak-

isreba konfliqtis areSi Cadenil ada-

mianis uflebaTa darRvevisaTvis, Tu 

isini ar arian kombatantis reJimis mar-

egulirebeli arc erTi xelSekrulebis 

wevrebi.5

am kiTxvaze pasuxis gasacemad auci-

lebelia imis gansazRvra, Tu romel ar-

asaxelmwifoebriv erTeuls SeiZleba 

hqo ndes valdebuleba konfliqtis dros. 

I. SeiaraRebul konfliqtSi 

arasaxelmwifoebrivi             

erTeulebis ganmarteba

arasaxelmwifoebrivi erTeuli Ca i-

T  vleba organizebul SeiaraRebul jgu-

fad, romelsac aqvs uflebebi da mova-

leobebi SeiaraRebul konfliqtSi, Tu 

igi akmayofilebs ramdenime kriteri-

ums. Akayesu-s saqmeze ruandis sisxlis 

samarTlis tribunalma daadgina, rom 

SeiaraRebul jgufebs unda hyavdeT or-

ganizebuli samxedro Zala, maT qmede-

baze pasuxismgebeli xelisufali, unda 

moqmedebdes gansazRvruli teritoriis 

farglebSi da hqondeT saSualeba, pativi 

scen konvencias an uzrunvelyon misi pa-

tiviscema.6

pasuxismgebeli xelmZRvanelobis ar-

seboba met-naklebad gulisxmobs ajanye-

buli SeiaraRebuli jgufis an disiden-

ti SeiaraRebuli Zalebis organizebu-

lobas, Tumca yovelTvis ar niSnavs, rom 

arsebobs ierarqiuli sistema, romel-

ic flobs regularul SeiaraRebul 

Zalebs.7 SeiaraRebuli jgufis an disi-

denti Zalebis organizacia imgvari unda 

iyos, rom maT SeeZloT SeTanxmebuli 

samxedro operaciebis dagegmva da ganx-

orcieleba da de facto xelisuflebis 

saxeliT wesrigis damyareba.8

II damatebiTi oqmis 1-li muxli 

aseve iTvaliswinebs, rom mowinaaRmdege 

SeiaraRebul jgufebsac unda SeeZloT 

maRali xelSemkvreli saxelmwifos te-

ritoriaze `iseTi~ kontrolis ganxor-

cieleba, rom saSualeba hqondeT ga-

naxorcielon uwyveti da SeTanxmebuli 

saomari moqmedebani da gamoiyenon es 

oqmi.9 sityva `iseTi~ (“such”) aris gan-

martebis gasaRebi. kontroli sakmarisi 

unda iyos imisTvis, rom ganxorcieldes 

xangrZlivi da SeTanxmebuli samxedro 

operacia da maSin SesaZlebeli iqneba 

oqmis gamoyeneba.10 Sesabamisad, rode-

sac saxezea zemoaRniSnuli kriteri-

umebi, Cven miviCnevT, rom organizebuli 

SeiaraRebuli jgufebis mimarT gamoiy-
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eneba SeiaraRebul konfliqtebSi adami-

anis uflebebis maregulirebeli wesebi. 

II. rogor SeiZleba daekisroT 

arasaxelmwifoebriv erTeulebs 

adamianis uflebebis dacva 

konfliqtur situaciebSi

1980-ian da 90-ian wlebSi mniSvne-

lo vani cvlilebebi ganicades adamia-

nis uflebebis saerTaSoriso standar-

tebma, rodesac am sferoSi moqmedma 

mniSvnelovanma organizaciebma – `saer-

TaSoriso amnistiam~ da `Human Rights 
Watch~-ma Secvales adamianis uflebe-

bis darRvevis ganmarteba da mas daa-

mates darRvevebi arasaxelmwifoebrivi 

erTeulebis mier. am periodis Semdeg 

momzadebuli oficialuri gancxade-

bebi da angariSebi asaxavda aseT midgo-

mas da Camoyalibda globaluri (sayo-

velTao) praqtika, raTa `Searcxvinon 

da daasaxelon~ SeiaraRebuli jgufebi, 

romlebic pasuxismgebelni arian adami-

anis uflebebis darRvevaze.11

kolumbiaSi adamianis uflebebis 

mdgomareobis Sesaxeb meore angariSSi 

(1993 weli) interamerikulma komisiam 

ganacxada, rom SeiaraRebuli jgufe-

bis qmedebani `savalaloa yvelaze mni-

S vnelovani adamianis uflebebis gan-

xorcielebisaTvis~.12 gaeros adamia-

nis uflebebis komisiis specialurma 

mo mxseneblebma da samuSao jgufebis 

Tavmjdomareebmac aRniSnes `adamianis 

uflebebiT sargeblobasTan mimarTebiT 

uaryofiTi Sedegebi, romlebic SeiZleba 

gamoiwvios SeiaraRebuli jgufebis qme-

debebma.13 

generaluri mdivnis moxsenebaSi min-

imaluri humanitaruli standartebis 

Sesaxeb, romelic wardgenil iqna ada-

mianis uflebaTa komisiis ormocdame-

ToTxmete sxdomaze, ganxiluli iyo 

ada mianis uflebebis darRvevebisaTvis 

arasaxelmwifoebrivi erTeulebis pasu-

xismgeblobis sakiTxi, kerZod: `eWv-

gareSea, SeiaraRebuli jgufis mier 

sa moqalaqo piris mokvla, adamianeb-

is gamosaxleba sakuTari saxlebidan, 

an sxvagvarad daSinebisa da aradis-

kriminiciuli Zaladobis aqtebis ganx-

orcieleba potenciurad saerTaSori-

so mniSvnelobis sakiTxia. [...]gaeros 

erT-erTi umniSvnelovanesi miRwevaa 

adamianis uflebebis saerTaSoriso sa-

marTlis ganviTareba, romelic iTval-

iswinebs saxelmwifoTa pasuxismgeblo-

bas, rogorc zogad standarts. gamowve-

va isaa, rom SevinarCunoT es miRweva da, 

amave dros, uzrunvelvyoT adamianis 

uflebebis koncefciis Cven garSemo 

msofliosTan relevanturoba.”14

arasaxelmwifoebrivi erTeulebis 

pasuxismgeblobasTan dakavSirebiT aseve 

mniSvnelovani da sasargebloa gaeros 

uSiSroebis sabWos praqtika, romelic 

xazs usvams adamianis uflebebis saval-

debulo moqmedebas aseTi erTeulebis 

mimarT. gvinea-bisaus Taobaze miRebuli 

1216-e rezoluciiT gaeros uSiSroebis 

sabWo mouwodebda: 

`yvelas, mTavrobisa da TviT ga moc-

xadebuli samxedro xuntis CaT vliT, 

zustad daicvan saerTaSoriso samarT-

lis Sesabamisi de bulebebi humanitar-

uli da ada mianis uflebebis samarTlis 

CaT vliT, da uzrunvelyon saerTaSori-

so humanitaruli organizaciebis usa-

frTxo da Seuferxebeli urTierToba im 

pirebTan, romelTac esaWiroebaT dax-

mareba konfliqtis Sedegad.~15

aseve, 2003 wlis 1509-e rezoluciiT 

liberiaSi konfliqtis Sesaxeb uSiSroe-

bis sabWom moiTxova: 

`rom yvela mxarem Sewyvitos ada-

mianis uflebebis darRveva da sastiki 

mopyroba liberiis mosaxleobis winaaR-

mdeg da xazs usvams damnaSaveTa pasuxis-

gebaSi micemis aucileblobas.~16

SeiaraRebul konfliqtSi bavSve-

bis Sesaxeb damatebiTi oqmis, romelic 

humanitaruli samarTlisa da adami-

a nis uflebebis samarTlis nazavia, 

4(1) muxli iTvaliswinebs, rom Sei ara-

Rebulma jgufebma `ar unda [...] dai-

qiravon an gamoiyenon~ bavSvebi Se-

iaraRebul konfliqtSi. oqmis preambu-

laSi aRiarebulia arasaxelmwifoebrivi 

SeiaraRebuli jgufebis `pasuxismgeb-

loba~ da `udidesi SeSfoTebiT~ dag-
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mobilia aseTi jgufebis mier bavSvebis 

`daqiraveba, momzadeba da gamoyeneba.17

mniSvnelovania SeiaraRebuli kon-

fliqtebis dros an Semdeg saxelmwifoe-

bsa da arasaxelmwifoebriv erTeulebs 

Soris gaformebuli werilobiTi SeTan-

xmebebis aRniSvnac, romelTa analizi 

aCvenebs, rom Tavad mxareebi aRiarebdnen 

adamianis uflebebis samarTlis sav-

aldebulo Zalas arasaxelmwifoebriv 

erTeulebTan mimarTebiT. magaliTad, 

el-salvadorsa da farabundo marti 

erovnul-ganmaTavisuflebel fronts 

(Frente Farabundo Martı´ para la Liberacio´n 
Nacional – FMLN) Soris gaformebuli 

san-xoses adamianis uflebebis Sesaxeb 

SeTanxmebis preambula Seicavs Semdeg 

punqts: `imis gaTvaliswinebiT, rom 

Frente Farabundo Martı´ para la Liberacio´n 
Nacional-s aqvs SesaZlebloba, survili da 

aRiarebs valdebulebas, pativi miagos 

adamianis ganuyofel atributebs.~18 am 

SeTanxmebis Taobaze Cepmenma ganacxada: 

`es magaliTi aaSkaravebs, Tu ramdenad 

Sors wavida SeiaRarebul konfliqtSi 

ajanyebulebis aRiareba adamianis ufle-

bebis dacvis miznebisaTvis. aseT situa-

ciebSi arasaxelmwifoebrivi erTeulis 

movaleoba scdeba SeiaraRebuli kon-

fliqtis xangrZlivobas da SeiaraRe-

buli konfliqtis kanonebs,~19

gamoCenil iuristTa umravlesoba 

Tanxmdeba imaze, rom adamianis ufle-

bebis dacva savaldebuloa ara marto 

saxelmwifoebisaTvis, aramed arasaxel-

mwifoebrivi erTeulebisaTvisac. ro-

gorc Sri-lankis Sesaxeb angariSSi pro-

fesorma alstonma aRniSna: `rogorc 

ara saxelmwifoebriv erTeuls, tamil 

ealamis ganmaTavisuflebel lomebs 

(LTTE), ar aqvs samoqalaqo da politiku-

ri uflebebis paqtidan gamomdinare iu-

ridiuli valdebuleba, Tumca saerTaSo-

riso Tanamegobroba misgan moTxovs, rac 

pirvelad gacxadda adamianis uflebebis 

sayovelTao deklaraciaSi, rom sazoga-

doebis yvela organom pativi sces da 

xeli Seuwyos adamianis uflebebs.~20

dieter fleki miiCnevs: `Tu arasa-

xel mwifoebriv erTeulebs aqvT adami-

anis uflebebi, logikuria, rom maT 

hqondeT valdebulebebi, romlebic ar 

unda gansxvavdebodes saerTaSoriso hu-

manitaruli samarTliT meamboxeTaTvis 

gaTvaliswinebulidan. aSkaraa, arsebobs 

tendencia, rom arasaxelmwifoebrivi 

erTeulebi daeqvemdebaron adamianis 

uflebebis samarTals.~21

da bolos, zemoaRniSnuli magali-

Tebis ganxilvis Semdeg mivdivarT das-

kvnamde, rom arasaxelmwifoebrivi er-

Teulebi valdebulni arian, pativi 

scen adamianis uflebebis garkveul 

ka tegorias, Tumca mxedvelobidan ar 

un da gamogvrCes, Tu ramdenad aqvT 

maT SesaZlebloba, daicvan yvela nor-

ma adamianis uflebebis Sesaxeb. TviT 

saxelSekrulebo adamianis uflebebis 

samarTali iTvaliswinebs, rom saxel-

m wifom gadadgas `mis xelT arsebuli~ 

yvela nabiji, raTa Seasrulos aRebuli 

valdebulebebi adamianis uflebebis 

dac vasTan dakavSirebiT.22

C. arasaxelmwifoebrivi erTeulebis 
valdebulebebi adamianis 
uflebebTan dakavSirebiT 
SeiaraRebuli konfliqtis gareT 

marTalia, saxelmwifoebs ekisre-

baT pasuxismgebloba adamianis uflebe-

bis dacvaze arasaxelmwifoebrivi er-

Teulebis qmedebebTan dakavSirebiT, 

mainc es ukanasknelni pasuxismgebelni 

arian sakuTar qmedebebze. sayovelTaod 

aRiarebuli adamianis uflebebisa da 

ZiriTadi Tavisuflebebis xelSewyobi-

sa da dacvisaTvis individebis, jgufe-

bisa da sazogadoebrivi organizaciebis 

uflebisa da pasuxismgeblobis Sesaxeb 

deklaraciis Sesabamisad: 

`aravin unda miiRos monawileoba 

qmedebiT an umoqmedobiT adamianis uf-

lebebisa da ZiriTad TavisuflebaTa 

darRvevaSi... (me-10 muxli).23

miuxedavad imisa, rom adamianis 

uf lebebis dacvis valdebulebis mTa-

vari adresatebi saxelmwifoebi arian, 

adamianis uflebebis Sesaxeb ZiriTadi 

dokumentebis teqstebi imgvaradaa Ca-
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moyalibebuli, rom maTi moqmedebis 

sfero ar aris mkacrad SezRuduli 

saxelmwifoebiT.24 adamianis uflebaTa 

sayovelTao deklaracia akisrebs aras-

axelmwifoebriv erTeulebs valdebule-

bebs adamianis uflebebTan mimarTebiT; 

kerZod, 29-e muxlis Tanaxmad: `yovel 

adamians aqvs movaleobani sazogadoebis 

winaSe~. iqve ganmartebulia jgufebisa 

da individebis movaleoba, `ar miayenos 

ziani~, rac moicavs arasaxelmwifoebriv 

erTeulebsac. msgavsi debuleba gvxvde-

ba samoqalaqo da politikuri uflebeb-

is saerTaSoriso paqtSi, rasobrivi dis-

kriminaciis yvela formis aRmofxvris 

Sesaxeb 1966 wlis konvenciaSi, 1966 wlis 

ekonomikuri, socialuri da kulturu-

li uflebebis saerTaSoriso paqtsa da 

bavSvTa uflebaTa dacvis Sesaxeb konven-

ciaSi, aseve adamianis uflebebis Sesaxeb 

regionul xelSekrulebebSi. yvela am 

dokumentis ganmarteba SesaZlebelia 

imgvarad, rom isini valdebulebas akis-

reben arasaxelmwifoebriv erTeulebs.25

adamianis uflebaTa da ZiriTad 

TavisuflebaTa dacvis evropuli kon-

venciis me-13 muxlis Tanaxmad: `yve-

las, visac daerRva konvenciiT gaTval-

iswinebuli uflebebi da Tavisuflebebi, 

eqneba efeqturi zomis miRebis ufleba 

erovnuli xelisuflebis winaSe, Tundac 

es darRveva Cadenil iqnes im pirebis 

mier, romlebic moqmedebdnen oficial-

uri uflebamosilebiT.~ SesaZlebelia, 

am muxlis ganmartebisas vigulisxmoT, 

rom ara mxolod oficialuri ufleba-

mosilebiT moqmedma pirebma SeiZleba 

daarRvion adamianis uflebebi, aramed 

arasaxelmwifoebrivma warmonaqmnebmac.26

genocidis danaSaulis prevenciisa 

da dasjis Sesaxeb konvenciis debulebe-

bi aseve iTvaliswinebs individebis pas-

uxismgeblobas saerTaSoriso doneze, 

vinaidan igi gamoiyeneba `konstituci-

urad pasuxismgebeli mmarTvelebis, 

sajaro moxeleebisa da kerZo pirebis~ 

mimarT;27 aparteidis Sesaxeb konvenciac 

akisrebs saerTaSoriso pasuxismgeblo-

bas individebs adamianis uflebebis dar-

RvevisaTvis.28 

ar migvaCnia keTilgonivrulad, rom 

tradiciuli midgoma, romlis Tanaxma-

dac adamianis uflebebis Sesaxeb nor me-

bi savaldebuloa mxolod saxelmwifo-

ebisaTvis, unda darCes erTaderT mo-

sazrebad, vinaidan samarTlis dRevan-

deli ganviTareba iTvaliswinebs gaz-

rdil dacvas da arsebul realobas. 

faqtia, rom bevri adamiani itanjeba 

Zlevamosili an, SeiZleba, susti arasa-

xelmwifoebrivi erTeulebis mier ada-

mianis uflebebis darRvevis Sedegad.29 

Tu uarvyofT, rom adamianis uflebebis 

samarTali gamoiyeneba arasaxelmwifo-

ebrivi erTeulebis mimarT, maSin uarv-

yofT adamianis uflebebis darRvevis 

Taobaze wardgenil saCivrebsac.30

D. arasaxelmwifoebrivi 
erTeulebis mier adamianis 
uflebebis darRvevaze 
pasuxismgebloba – saxelmwifoebi Tu 
arasaxelmwifoebrivi warmonaqmnebi? 

sanam uSualod adamianis uflebebis 

darRvevaze pasuxismgeblobis sakiTxs 

ganvixilavdeT, unda gavakeToT erTi 

zogadi xasiaTis SeniSvna: marTalia, 

klefhemma aRniSna adamianis uflebaTa 

da ZiriTad TavisuflebaTa dacvis kon-

venciasTan mimarTebiT, rom saxelmwi-

foTa pasuxismgeblobis Sesaxeb saerTa-

Soriso samarTali ar gamoiyeneba ada-

mianis uflebaTa konteqstSi, rogorc 

praqtikam aCvena, adamianis uflebaTa 

organoebi iyeneben saxelmwifoTa pasu-

xismgeblobis zogad principebs.31

I. saxelmwifoTa pasuxismgebloba 

`valdebulebis keTilsindisierad 

Sesrulebis~ movaleobis darRvevisaTvis 

zogadad, saxelmwifos ar ekisreba 

pasuxismgebloba, Tu kerZo piri Caidens 

danaSauls sxva saxelmwifos an aras-

axelmwifoebrivi erTeulis winaaRm-

deg.32 Tumca korfus arxis saqmeze mar-

Tlmsajulebis saerTaSoriso sasamarT-

lom daadgina: `arc erTma saxelmwifom 

ar SeiZleba Segnebulad misces Se saZ-
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lebloba vinmes, rom misi teritoria 

gamoyenebul iqnes sxva saxelmwifos 

in teresebis sawinaaRmdegod~33. zianis 

prevenciis zogadi principi aseve gamoy-

enebulia adamianis uflebebis saerTaSo-

riso samarTalSi. Tu saxelmwifo ver ga-

atarebs Sesabamis RonisZiebebs da konk-

retuli pirebi, miuxedavad amisa, gamoi-

wveven zians, es qmedebebi ar Seeracxeba 

saxelmwifos, Tumca mas daekisreba 

pa suxismgebloba am qmedebebis preven-

ciis RonisZiebebis ganuxorcieleblo-

bis gamo. am statiis nawili ganixilavs 

CveulebiTi samarTals, raTa ganisazRv-

ros valdebulebebis keTilsindisi-

erad Sesrulebis movaleobis aspeqtebi 

da keTilgonierebis farglebSi dacul 

iqnes adamianis uflebebi arasaxelmwi-

foebriv erTeulTa qmedebebisagan. 

valdebulebis keTilsindisierad 

Sesrulebis (due diligence) standarti 

Camoyalibda saerTaSoriso samarTalSi, 

rac niSnavs saxelmwifos valdebulebas, 

Tavidan aicilos, gamoiZios, dasajos 

da uzrunvelyos dacvis saSualebebi 

Zaladobis aqtebTan mimarTebiT, miuxe-

davad imisa, isini Caidina kerZo Tu saja-

ro pirma.34 saerTaSoriso samarTlis aR-

niSnuli principi, romelic aseve ganamt-

kica Teiranis mZevalTa saqmeze gadawy-

vetilebam, iTvaliswinebs: Tu saerTaSo-

riso samarTlis norma akisrebs valde-

bulebis keTilsindisierad Sesrulebis 

movaleobas, individTa qmedeba aZlier-

ebs saxelmwifos pasuxismgeblobas, ro-

desac xelisuflebis organoebs (a) hqon-

daT informacia maTi mxridan qmedebis 

aucileblobis Taobaze, (b) am movaleo-

bis Sesrulebis saSualeba hqondaT da 

(g) ar gamoiyenes TavianT xelT arsebuli 

saSualebebi.35

genocidis saqmeze marTlmsajuleb-

is saerTaSoriso sasamarTlom daadgina 

Semdegi: 

`raTa davadginoT, rom saxelmwi-

fom daarRvia prevenciis valdebu le-

ba, ar aris aucilebeli, davadgi noT, 

rom saxelmwifos hqonda Za la ufleba, 

Tavidan aecilebina genocidi; sakmari-

sia imis dadgena, rom mas hqonda saSu-

aleba, ase moqceuliyo, Tumca aSkarad 

Tavi Seikava maTi gamoyenebisagan~.36

sainvesticio davebis saerTaSori-

so centrma (SemdgomSi – ICSID) aseve 

ga nixila saxelmwifoTa mier valdebu-

lebis keTilsindisierad Sesrulebis 

sakiTxi da Sps aziis sasoflo-sameurneo 

pro duqtebis Sri-lankis respublikis 

winaaRmdeg saqmeze ganacxada Semdegi: 

`maspinZeli saxelmwifos mier sa Ta-

nado dacvis uzrunvelyofa aris upirve-

lesi movaleoba, romlis Se usrulebloba 

iwvevs saerTaSoriso pasuxismgeblobas. 

ufro metic, arsebobs saxelmwifoTa 

eqstensiuri da Tanamimdevruli praq-

tika, romelic iTvaliswinebs valde-

bulebis ke Ti l sindisierad Sesrulebis 

mova le obas~.37

eriTrea-eTiopiis pretenziebis ko-

misiam pirvel gadawyvetilebaSi ganac-

xada: 

`marTalia, komisias ar gaaCnia mtki-

cebuleba, rom eTiopia axali seb da Tavis 

jariskacebs, abuCad aeg  doT samxedro 

tyveebi, gardauvlad migvaCnia dav-

askvnaT: eTiopiam ver ganaxorciela saer-

TaSoriso samarTliT gaTvaliswinebuli 

efeqtiani Ronis Ziebebi, raTa Tavidan 

aeci lebina aseTi mopyroba. Sesabamisad, 

eTiopia pasuxismgebelia aseTi umoqme-

dobis gamo~.38

adamianis uflebebis samarTliT 

gaTvaliswinebuli dacvis, xelSewyobisa 

da Sesrulebis pozitiuri valdebuleba 

aseve iTvaliswinebs keTilsindisieri 

qcevis movaleobas; Tumca valdebule-

bebis keTilsindisierad Sesrulebis mo-

valeobasTan dakavSirebuli diskusiebi 

ufro farTo speqtrs moicavs, vidre 

saxelmwifoTa mier saerTaSoriso sa-

marTalTan mxolod srul Sesabamisobas; 

aseTia, magaliTad, arasaxelmwifoeb-

rivi erTeulebis qmedebebze pasuxism-

gebloba.39 adamianis uflebebTan dakav-

SirebiT valdebulebaTa keTilsindisi-

erad Sesrulebis movaleobis sakiTxi 

aseve ganixila adamianis uflebebis in-

teramerikulma sasamarTlom velaskes 

rodrigesis saqmeSi: 
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`ukanono qmedebam, romelic ar-

Rvevs adamianis uflebebs da uSualod 

ar SeiZleba Seeracxos saxelmwifos, 

SeiZleba, gamoiwvios saxelmwifos saer-

TaSoriso valdebuleba ara Tavad qmede-

bis gamo, aramed imitom, rom valde-

buleba, Tavidan aecilebina an reagire-

ba moexdina darRvevaze, ar Sesrulda 

keTilsindisierad, rogorc amas iTval-

iswinebs konvencia.~40

adamianis uflebaTa evropulma sa-

samarTlom gamoiyena valdebulebis ke-

Tilsindisierad Sesrulebis movaleo-

bis gansxvavebuli standarti saqmeze 

osmani gaerTianebuli samefos winaaRm-

deg (1998) da am sasamarTlos preceden-

tuli samarTali arasaxelmwifoebrivi 

erTeulebis mier adamianis uflebaTa 

darRvevebze, saxelmwifoTa valdebu-

lebebTan dakavSirebiT, swored am mi-

mar TulebiT ganviTarda.41

rogorc yovelive zemoaRniSnuli 

naTlad adasturebs, arsebobs valde-

bulebaTa keTilsindisierad Sesrule-

bis po zi tiuri movaleoba, rac gulisx-

mobs, rom saxelmwifoebma unda ganaxor-

cielon yvela aucilebeli RonisZieba, 

raTa Ta vidan aicilon arasaxelmwifo-

ebrivi erTeulebis mier adamianis uf-

lebebis darRveva da uzrunvelyon sa-

Tanado kompensacia am darRvevebis 

msxverplTaTvis. Tumca Cven miviCnevT, 

rom adamianis uflebebis samarTlis ef-

e q  tiani gamoyenebisaTvis aucilebelia, 

ara saxelmwifoebriv erTeulebs uSu-

alod dekisoT pasuxismgebloba darRve-

visaTvis. 

II. SeiZleba arasaxelmwifoebriv 

erTeulebs pirdapir daekisroT 

pasuxismgebloba adamianis 

uflebebis darRvevisaTvis?

miuxedavad imisa, rom valdebuleba-

Ta keTilsindisierad Sesrulebis mova-

leoba zog SemTxvevaSi Zalian sasarge-

bloa, arsebobs situaciebi, rodesac 

igi uaryofiT gavlenas axdens da samar-

TaldamrRvevTa pasuxismgeblobisagan 

gaTavisuflebasac ki iwvevs. Sesabamisad, 

dRevandeli politikuri realobis gaT-

valiswinebiT, aucilebelia, saerTaSo-

riso samarTalma uSualod daakisros 

pasuxismgebloba arasaxelmwifoebriv 

erTeulebs.42

jer kidev niurnbergis saerTaSo-

riso tribunalis wesdeba udebs saTaves 

mosazrebas, rom arasaxelmwifoebrivi 

erTeulebi pasuxismgebelni unda iy-

vnen adamianis uflebaTa darRvevebze, 

kerZod: `nebismieri adamiani, romelic 

Caidens saerTaSoriso samarTlis dana-

Sauls, pasuxismgebelia am qmedebaze da 

eqvemdebareba dasjas.~43

pirveli samarTlebrivi dokumenti, 

romelSic saubari iyo arasaxelmwifoe-

brivi erTeulebis saerTaSorisosamarT-

lebriv pasuxismgeblobaze, iyo adami-

anis uflebaTa sayovelTao deklaracia, 

romlis preambula iTvaliswinebs, rom 

`sazogadoebis yvela organo~ movalea, 

daemorCilos adamianis uflebaTa mate-

rialur debulebebs.44

miuxedavad imisa, rom mxolod sa-

xelmwifoebi arian adamianis uflebebis 

Sesaxeb saerTaSoriso xelSekrulebebis 

mxareebi da, Sesabamisad, uSualod arian 

angariSvaldebulni maT Sesrulebaze, 

sazogadoebis yvela wevrs, ajanyebul 

SeiaraRebul jgufebSi gaerTianebuli 

adamianebis CaTvliT, ekisreba pasuxis-

mgebloba adamianis uflebebis ganxor-

cielebasTan mimarTebiT. Sesabamisad, 

maT unda agon pasuxi adamianis uflebe-

bis darRvevis gamoc.45

1999 wlis angariSSi `adamianuro-

bis ZiriTadi standartebi~ gaeros gen-

eralurma mdivanma aRniSna: `zogierTi 

amtkicebs, rom arasaxelmwifoebriv 

er Teulebsac unda daekisroT pasuxis-

mgebloba adamianis uflebaTa saer-

TaSoriso samarTlis Sesabamisad, gan-

sakuTrebiT im SemTxvevebSi, rodesac 

ar arsebobs saxelmwifo struqturebi 

an saxelmwifo uunaroa, an ar surs gan-

sazRvros arasaxelmwifoebrivi erTe-

ulebis mier Cadenili danaSaulebi.~46

siera-leones zavisa da morigebis 

komisiam `daadgina, rom revoluciuri 

gaerTianebuli fronti pasuxismgebeli 

iyo konfliqtis dros Cadenil adamianis 
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uflebaTa darRvevebis did nawilze.~47

erovnul doneze ganxilul saqme-

Tagan aRsaniSnavia sarei rio tintos 

winaaRmdeg  (Sarei v Rio Tinto Plc)48 da su-

danis presviterianuli eklesia talis-

man enerji inkorporeiSenis winaaRmdeg   
(Presbyterian Church of Sudan v Talisman 
Energy Inc.) 49, romlebmac wamoWres, saer-

TaSoriso samarTlis Sesabamisad, kerZo 

seqtorSi dasaqmebuli pirebis pasuxism-

geblobis sakiTxi; aseve, kerZo seqtorSi 

dasaqmebuli pirebis Tanamonawileobis 

sakiTxi im qmedebebisaTvis, romlebic 

ganaxorciela saxelmwifom im terito-

riaze, sadac isini saqmianoben. saqmeze 

– Rio Tinto – aSS-is saapelacio sasamarT-

lom srulad gaiTvaliswina mosarCelis 

mier wamoyenebuli faqtebi: 
`mopasuxe ̀ rio tintom~, wiaRiseulis 

mompovebelma saerTaSori so kompaniam, 

papua-axali gvineis mTavrobis xelSewyo-

biT aSkarad ganaxorciela jus cogens-isa 

da saerTaSoriso CveulebiTi samarTlis 

normebis sxvadasxva saxis darRveva, maT 

Soris: rasobrivi diskriminacia, gare-

mosaTvis seriozuli zianis miyeneba, 

omis danaSaulebi da danaSaulebi adami-

anurobis winaaRmdeg, ramac seriozulad 

daazarala papua-axali gvineis mravali 

moqalaqe~50

Sesabamisad, axal sinamdvileSi ar-

asaxelmwifoebrivi erTeulebi arian da 

unda iyvnen kidec pasuxismgebelni adam-

ianis uflebebis darRvevebze. adamianis 

uflebebze pasuxismgeblobis gavrcele-

ba arasaxelmwifoebriv erTeulebze ga  a-

umjobesebs im individebis dacvas, rom-

lebic arian sxvadasxva gaerTianebis 

potenciuri msxverplni, vinaidan `mTav-

robebi ar arian erTaderTi Zalauflebis 

matarebelni, romelTac SeuZliaT daar-

Rvion adamianis uflebebi.51

E. daskvna

winamdebare statiaSi ganvixileT 

adamianis uflebaTa samarTlis saval-

debulo Zala SeiaraRebuli konfliqte-

bisa da mSvidobis dros da SevecadeT, 

warmogveCina saerTaSoriso samarTlis 

axali tendencia, romlis Tanaxmadac 

arasaxelmwifoebriv erTeulebs unda 

daekisroT pasuxismgebloba maT mier Ca-

denil adamianis uflebaTa darRvevebze.

Tumca, saboloo jamSi, Tavad ar-

asaxelmwifoebrivma erTeulebma unda 

gadawyviton, Seasruleben Tu ara ada-

mianis uflebaTa samarTlis normebs. 

ufro daxvewili jgufebi metad icaven 

qcevis standartebsa da kodeqsebs, 

xolo jgufebi, romelTac aqvT ufro 

bundovani miznebi, naklebi mondomebiT 

ganixilaven standartebs, romlebic 

maTi Sexedulebebisagan gansxvavdeba. 

zog jgufs naTlad dasaxuli politiku-

ri miznebi aqvs (mag.: kolumbiis revolu-

ciuri SeiaraRebuli Zalebi da erovnul-

ganmaTavisuflebeli armia kolumbiaSi), 

xolo sxvani avseben dezintegrirebuli 

saxelmwifos mier Seqmnil politikur 

vakuums (mag.: somali, avRaneTi).52

zogierTi (ramdenime) avtori miiC-

nevs: `arasaxelmwifoebrivi erTeulebi 

Zalian sust mdgomareobaSi arian. maT 

yvelaze metad aRiareba sWirdebaT. ar-

avin apirebs maT saxelmwifod aRiarebas, 

miT umetes, rTuli iqneba, gaeros uSiS-

roebis sabWo daarwmuno maT aRiarebaSi, 

Tumca SesaZloa garkveuli SeTanxmebis 

miRweva, magaliTad, am jgufebis Sez Ru-

duli aRiareba kombatantebad garkveu-

li qmedebebis ganxorcielebis sanacv-

lod.53

vinaidan aRiarebas yvelaze didi 

mniSvneloba eniWeba (gansakuTrebiT zo-

gierTi arasaxelmwifoebrivi erTeuli-

saTvis), aseTi dajgufebebi xSirad iy-

eneben adamianis uflebebis principebs 

maTi organizaciis dakanonebisa (le-

gitimizaciis) da saerTaSoriso doneze 

aRiarebis mizniT. Tu isini moiqcevian 

saerTaSoriso samarTlis principe-

bis Sesabamisad, maSin saxelmwifoebma 

SeiZleba aseTi qmedebebi miiCnion ro-

gorc namdvili subieqtebis mier gan-

xorcielebulad.54 am mizeziT ufro da 

ufro meti arasaxelmwifoebrivi er-

Teuli aRiarebs adamianis uflebebis sa-

marTlis savaldebuloobas. 
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saerTaSoriso samarTlis ukanas k-

neli miRwevebi da saerTaSoriso Tana-

megobrobis mcdeloba, arasaxelmwifoe-

briv erTeulebs daekisroT iuridiuli 

valdebuleba, aris pirveli nabijebi imis 

dasamtkiceblad, rom adamianis ufle-

bebi aris ara mxolod ideali, aramed 

realoba. adamianis uflebebis saerTa-

Soriso valdebulebebi SeiZleba daekis-

ros saxelmwifoebs, individebs da aras-

axelmwifoebriv erTeulebs. sxvadasxva 

iurisdiqciis farglebSi SesaZlebelia 

ver xerxdebodes am valdebulebebis aR-

srulebis uzrunvelyofa, Tumca valde-

bulebebi mainc arsebobs. vinaidan ufro 

da ufro meti saxelmwifo ganixilavs 

adamianis uflebaTa saerTaSoriso sa-

marTals, rogorc Tavis erovnul samar-

Tals, mosalodnelia, adamianis ufleba-

Ta samarTals ufro xSirad gamoiyeneben 

arasaxelmwifoebrivi erTeulebis qme-

debaTa gansasjelad.55

arasaxelmwifoebrivi erTeulebi rom 

vaiZuloT, Seasrulon adamianis uf le-

baTa normebi, unda Camoyalibdes maTi 

pirdapiri valdebulebebi da implement-

aciis saTanado meTodebi, aseve davebis 

mogvarebis procedurebi. 
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A. INTRODUCTION

Traditionally, states were the only actors 
on the international stage, however, it is not 
even contested that non-state entities partici-
pate in all areas of international relations today. 
It has increasingly been maintained that the 
traditional view is outdated and that account-
ability of Non-State Actors (NSA) should be re-
examined, in line with those global changes 
that have facilitated the growth of powers on 
the part of NSAs and the consequent limits im-
posed upon the powers of the states.1

The concept of NSAs is generally under-
stood as including any entity that is not actual-
ly a state, often used to refer to armed groups, 
terrorists, civil society, religious groups, or cor-
porations.2 As a general rule, NSAs are neither 
party to international human rights treaties nor 
do such treaties (or customary international 
law for that matter) stipulate obligations for 
them.3

If human rights were historically granted 
to individuals to shield them against a state’s 
abusive actions, and some states’ functions 
are taken over by other entities susceptible 
to violate those rights, we can then argue that 
these entities should be called upon to respect 
human rights obligations towards the indivi-
duals.4

This article suggests that it is beyond 
any doubt that NSAs are capable of commit-
ting human rights violations that should not be 

left unpunished and the international commu-
nity should make every effort to hold them ac-
countable for violations of these laws. 

The fi rst part of the paper will address the 
issue of NSAs’ human rights obligations in 
confl ict situations and will defi ne those actors 
who might be bound to respect human rights 
norms. Furthermore, the article will move on to 
the human rights obligations of non-state enti-
ties during peacetime, which mostly arise after 
the signing of treaties and conventions.

The last part of the article will focus on 
the question of who should be held responsi-
ble for human rights violations carried out by 
NSAs. While there may be a number of ways 
in which states can be held responsible for 
human rights violations carried out by NSAs, 
this article will address the issues of state re-
sponsibility for violation of their due diligence 
obligations and will also suggest that NSAs 
should be directly held accountable. We may 
consider that imprisoning an offender is done 
merely for vindication, but that is not the case. 
As we will see below, holding NSAs accounta-
ble for the violation of human rights has many 
advantages and is the only way to truly protect 
human rights in a universal way.

B. HUMAN RIGHTS OBLIGATIONS OF NON-
STATE ACTORS DURING ARMED CONFLICTS

A question that comes to mind when deal-
ing with armed NSAs is whether they can be 
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held accountable for human rights violations in 
the areas they conduct operations, consider-
ing that they are not signatories to any treaties 
relating to the conduct of combatants.5

In order to address this issue, fi rst of all, it 
is important to defi ne which NSAs might have 
human rights obligations in confl ict situations.

I. Defi ning NSAs in 
Confl ict Situations

For an NSA to qualify as an organized 
armed group capable of having rights and du-
ties in confl ict situations it should satisfy cer-
tain criteria. In the Akayesu case, the ICTR 
held that armed groups consists of an organ-
ized military force, an authority responsible for 
its acts, should act within a determinate ter-
ritory and have the means of respecting and 
ensuring the respect for the Convention.6

The existence of a responsible command 
implies some degree of organization of the 
insurgent armed group or dissident armed 
forces, but this does not necessarily mean 
that there is a hierarchical system of military 
organization similar to that of regular armed 
forces.7 This degree of organization should be 
such so as to enable the armed group or dis-
sident forces to plan and carry out concerted 
military operations, and to impose discipline in 
the name of a de facto authority.8

Article 1 of the Protocol Additional to the 
Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of Non-
International Armed Confl icts (AP II) also 
stipulates that armed groups of an opposition 
must be able to “exercise such control over a 
part of the High Contracting Party’s territory 
as to enable them to carry out sustained and 
concerted military operations and to imple-
ment this Protocol”.9 The word “such” provides 
the key to the interpretation. The control must 
be suffi cient to allow sustained and concerted 
military operations to be carried out and for 
the Protocol to be applied.10 Therefore, when-
ever the above criteria are satisfi ed, the next 
part of the paper argues that organized armed 
groups are deemed to be bound by the rules 
of human rights laws applicable during armed 
confl icts. 

II. How NSAs Can be Bound by Human 
Rights in Confl ict Situations

A signifi cant shift in international human 
rights norms took place in the 1980s and 
1990s when leading human rights organi-
sations such as Amnesty International and 
Human Rights Watch altered their defi nitions 
of human rights abuse to include acts com-
mitted by NSAs. Subsequent issuing of pub-
lic statements and reports to refl ect this has 
produced a global practice of ‘naming and 
shaming’ armed groups that perpetrate hu-
man rights abuses.11

The Inter-American Commission, in its 
Second Report on the Situation of Human 
Rights in Colombia (1993), stated that the 
activities of armed groups “are detrimental 
to the exercise of the most important human 
rights”.12 The special rapporteurs and working 
group chairpersons of the UN Commission on 
Human Rights once noted “the adverse effects 
the actions of armed groups might have on the 
enjoyment of human rights”.13 

In the UN Secretary-General’s report on 
Minimum Humanitarian Standards submitted 
at the Fifty-fourth session of the Commission 
on Human Rights, the issue of the account-
ability of NSAs for human rights violations 
was raised: “…it seems beyond a doubt that 
when an armed group kills civilians, arbitrar-
ily expels people from their homes, or other-
wise engages in acts of terror or indiscrimi-
nate violence, it raises an issue of potential 
international concern.[…] The development 
of international human rights law as a means 
of holding Governments accountable to a 
common standard has been one of the ma-
jor achievements of the United Nations. The 
challenge is to sustain that achievement and 
at the same time ensure that our conception 
of human rights remains relevant to the world 
around us”.14

The UN Security Council also stresses 
the binding character of human rights upon 
NSAs.. In its resolution 1216, concerning 
Guinea-Bissau, the UN SC called upon: 

“All concerned, including the Govern ment 
and the Self-Proclaimed Military Junta, to re-
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spect strictly relevant provisions of interna-
tional law, including humanitarian and human 
rights law, and to ensure safe and unimpeded 
access by international humanitarian organi-
zations to persons in need of assistance as a 
result of the confl ict”.15

In the context of the confl ict in Liberia the 
UN SC demanded in the Sept. 2003 resolution 
1509:

“That all parties cease all human rights 
violations and atrocities against the Liberia 
population, and stresses the need to bring to 
justice those responsible”.16

Article 4(1) of the Optional Protocol on 
Children in Armed Confl ict, which constitutes 
somewhat of a hybrid between a humanitarian 
and human rights law norm, states that armed 
groups “should not [...] recruit or use” children 
in armed confl ict. The Protocol’s preamble 
“recognizes the responsibilities” of armed non-
state groups and condemns “with the gravest 
concern the recruitment, training and use” of 
children by such groups.17

It is worthwhile to mention that written 
agreements between states and NSAs have 
been reached during and after armed con-
fl icts. Therefore, we can conclude that even 
states and NSAs themselves recognize 
the binding nature of human rights law over 
NSAs. For example, the preamble to the San 
Jose´ Agreement on Human Rights, between 
El Salvador and the Frente Farabundo Martı´ 
para la Liberacio´n Nacional (FMLN), included 
the following paragraph: “Bearing in mind that 
the Frente Farabundo Martı´ para la Liberacio´ 
n Nacional has the capacity and the will and 
assumes the commitment to respect the in-
herent attributes of the human person.”18 As 
Clapham commented on this agreement: “This 
example shows how international law has 
moved beyond recognition of insurgency dur-
ing armed confl ict to a new type of recognition 
for human rights purposes. The obligations of 
the non-state actor in such situations stretch 
beyond both the duration of armed confl ict and 
the laws of armed confl ict”.19

Most qualifi ed publicists also agree that 
human rights law binds not only the States but 
NSAs as well. As Ph. Alston stated in his re-

port on Sri Lanka: “As a non-state actor, the 
LTTE (The Liberation Tigers of Tamil Eelam) 
does not have legal obligations under ICCPR, 
but it remains subject to the demand of the in-
ternational community, fi rst expressed in the 
Universal Declaration of Human Rights, that 
every organ of society respect and promote 
human rights”.20

According to Dieter Fleck: “If non-state 
actors have human rights, it appears logical 
that they also must have responsibilities, no 
different from the obligations insurgents have 
under international humanitarian law. There is 
a clear trend to subject non-state actors to hu-
man rights law”.21

Finally, it should be noted that all the 
abovementioned examples lead us to the 
clear-cut conclusion that NSAs are bound to 
respect certain human rights during armed 
confl icts, however, it should be taken into ac-
count to what extent they have the capacity 
to adhere to all the norms. Even conventional 
human rights law demands that a state take 
steps “to the maximum of its available re-
sources” to progressively fulfi l its human rights 
obligations.22

C. HUMAN RIGHTS OBLIGATIONS OF NSAS 
OUTSIDE THE CONFLICT SITUATIONS

While governments maintain the primary 
obligations for human rights relating to the 
conduct of NSAs , those actors do carry some 
responsibilities themselves. The Declaration 
on the Right and Responsibility of Individuals, 
Groups and Organs of Society to Promote and 
Protect Universally recognized Human Rights 
and Fundamental Freedoms states that:

“No one shall participate, by act or by fail-
ure to act where required, in violating human 
rights and fundamental freedoms... ”(Article 
10).23

It remains a fact that while states are 
clearly the primary addressees of human 
rights obligations, the language of core human 
rights instruments does not narrowly restrict 
itself to states.24 The Uiversal Declaration on 
Human Rights (UDHR) imposes human rights 
on NSAs by affi rming that “everyone has du-
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ties to the community” (Article 29, UHDR). It 
further clarifi es the obligations of groups as 
well as individuals to “do no harm” and this 
specifi cally includes NSAs. This provision 
is also echoed in the International Covenant 
on Civil and Political Rights (ICCPR), Inter-
na  tional Convention on the Elimination of 
all Forms of Racial Discrimination (ICERD), 
the International Covenant on Economic, 
Social and Cultural Rights (ICESCR) and the 
Convention on the Rights of the Child (CRC), 
as well as many regional human rights trea-
ties. All these provisions can be interpreted as 
conferring direct obligations on NSAs.25

Article 13 of the European Convention 
for the Protection of Human Rights and 
Fundamental Freedoms (hereinafter ECHR) 
states: “Everyone whose rights and freedoms 
as set forth in this Convention are violated shall 
have an effective remedy before a national au-
thority notwithstanding that the violation has 
been committed by persons acting in an offi -
cial capacity”. The passage can be interpreted 
as logically implying that not only persons act-
ing in an offi cial capacity, but NSAs can also 
violate human rights.26

Provisions of the Convention on the 
Prevention and Punishment of Genocide also 
enshrines the responsibility of individuals on 
the international level since it applies to “con-
stitutionally responsible rules, public offi cials 
or private individuals”27, while the Convention 
on Apartheid also addresses the international 
responsibility of individuals for human rights 
violations.28 

Hence, it is foolish and stubborn to claim 
that a particular approach to human rights held 
years or centuries ago in which only states are 
bound by human rights norms, must remain as 
the only valid and legitimate approach, since 
it ignores the fact that law tends to evolve 
and increase the protection it offers by tak-
ing new realities into account. Currently, as 
is plainly seen, many individuals suffer from 
abuses committed by powerful – or not so 
powerful NSAs.29 To deny the applicability of 
human rights law to NSAs, is to deny the em-
powerment which accompanies human rights 
claims.30

D. RESPONSIBILITY FOR HUMAN RIGHTS 
VIOLATIONS BY NON-STATE ACTORS – 
STATES OR NSAS?

Before addressing the issue of responsi-
bility for human rights violations, it should be 
noted that although Clapham, in reference to 
the ECHR context, argued that international 
law on state responsibility is not appropriate 
in the context of human rights law, experience 
has shown that the international human rights 
bodies apply the general principles of state re-
sponsibility.31

I. Responsibility of States for Violating 
their Due Diligence Obligations

In principle, a state bears no responsibil-
ity when a private actor commits an offence 
against another state or against a NSA.32 
However, the ICJ ruled in the Corfu Channel 
case that “No State may knowingly allow its 
territory to be used for acts contrary to the 
rights of other States”.33 This general princi-
ple fi nds its manifestations in International 
Human Rights law as well. If a state fails to 
take appropriate measures when individuals 
do cause harm, these acts are not attributed 
to the State, but the State’s failure to prevent 
these acts may be attributed to the State.34 
This part of the paper will examine the case 
law to determine the aspects of a state’s due 
diligence obligations in reasonably protecting 
human rights from violations arising out of the 
conduct of NSAs.

The due diligence standard has estab-
lished, under international law, the obligation 
of the State to prevent, investigate, punish and 
provide remedies for acts of violence regard-
less of whether these are committed by private 
or State Actors.35 According to this classic ele-
ment of general international law, which was 
also up held in the Tehran Hostages case, if 
a rule of international law imposes a duty of 
due diligence, the acts of individuals catalyze 
the State’s responsibility when the State au-
thorities: (a) were aware of the need for ac-
tion on their part, (b) had the means at their 
disposal to perform their obligations” and (c) 
‘failed to use the means which were at their 
disposal”.36
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In the Genocide case the ICJ stated the 
following: 

“For a State to be held responsible for 
breaching its obligation of prevention, it does 
not need to be proven that the State concerned 
defi nitely had the power to prevent genocide; it 
is suffi cient that it had the means to do so and 
that it manifestly refrained from using them”.37

The International Centre for the Settlement 
of Investment Disputes (ICSID) also dealt with 
the issue of a state’s due diligence obligation 
and held the following in the Asian Agricultural 
Products LTD (AAPL) v. Republic of Sri Lanka 
case:

“Adequate protection afforded by the host 
State authorities constitutes a primary obli-
gation, the failure to comply with which cre-
ates international responsibility. Furthermore, 
there is an extensive and consistent state 
practice supporting the duty to exercise due 
diligence”.38

In its fi rst decision, the Eritrea-Ethiopia 
Claims Commission stated that: 

“Although the Commission has no evi-
dence that Ethiopia encouraged its soldiers 
to abuse POWs at capture, the conclusion 
is unavoidable that, at a minimum, Ethiopia 
failed to take effective measures, as required 
by international law, to prevent such abuse. 
Consequently, Ethiopia is liable for that 
failure”.39

Affi rmative obligations contained in the 
human rights treaty law to protect, promote 
and fulfi l also include obligations to act with 
due diligence, however, the discussion on 
the boundaries of due diligence is expanding 
to a level beyond demanding the full compli-
ance of States with international law, includ-
ing the obligation to be responsible for viola-
tions by NSAs.40 The due diligence obligation 
of States in cases of human rights violations 
was addressed by the Inter-American Court of 
Human Rights in its landmark decision in the 
Velasquez Rodriguez case:

“An illegal act which violates human rights 
and which is initially not directly imputable to 
a State can lead to international responsibility 
of the State, not because of the act itself, but 
because of the lack of due diligence to prevent 

the violation or to respond to it as required by 
the Convention”.41

The European Court of Human Rights 
used a variant of the due diligence standard in 
the Osman v. United Kingdom (1998) case and 
has since developed its case law in relation to 
the obligations of states to provide protection 
against human rights violations by NSAs.42

Therefore, there exists an unequivocal 
due diligence obligation of states to take all 
the necessary measures to prevent human 
rights violations and to guarantee adequate 
compensation for victims of human rights vio-
lations committed by NSAs. However, this pa-
per suggests that for the effective application 
of human rights laws, NSAs should be directly 
held accountable for the human rights abuses 
they commit.  

II. Can NSAs be Directly Responsible for 
Human Rights Violations?

While due diligence is still very useful in 
some cases, in others it is counter productive 
and leads to the exoneration of perpetrators 
from their responsibilities to crimes and viola-
tions; therefore in today’s political realities, the 
responsibility of NSAs must be addressed di-
rectly, not through due diligence, which would 
amount to reverting to state accountability.43

The position that NSAs can be directly 
responsible for violating human rights fi nds 
its support starting from the International 
Nuremberg Tribunal and its Charter that de-
clares, “any person who commits an act which 
constitutes a crime under international law is re-
sponsible thereof and liable to punishment”.44

Among human rights instruments, the 
starting point for the liability of NSAs under in-
ternational law is the Universal Declaration of 
Human Rights (UDHR), in which the preamble 
states that “every organ of society” is bound 
to abide by its substantive human rights pro-
visions.45

While only states are parties to the interna-
tional human rights treaties and thus ultimately 
accountable for compliance with such treaties, 
all members of society – including individuals 
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in armed rebel movements – have responsibil-
ities regarding the realisation of human rights. 
Consequently, they must be accountable for 
human rights violations.46

In his 1999 report on Fundamental Stan-
dards of Humanity, the UN Secretary-General, 
noted that, “some argue that Non-State Actors 
should also be held accountable under inter-
national human rights law, especially in situ-
ations where the State structures no longer 
exist or where states are unable or unwilling to 
mete out punishment for crimes committed by 
Non-State Actors”.47

The Truth and Reconciliation Commission 
of Sierra Leone “found the RUF (Revolutionary 
United Front) to have been responsible for the 
largest number of human rights violations in 
the confl ict”.48

On the national level, the cases Sarei v 
Rio Tinto Plc49 and Presbyterian Church of 
Sudan v Talisman Energy Inc. 50 present ques-
tions concerning the responsibility (“liability”) 
of private sector actors, under international 
law, for acts of their own; and concerning the 
complicity of private sector actors in acts done 
by the State on the territory in which they op-
erate. In the Rio Tinto, case the US Court of 
Appeals set out the facts as alleged by the 
plaintiffs: 

“The defendant Rio Tinto, an interna-
tional mining company, with the assistance 
of the PNG Government, committed various 
egregious violations of jus cogens norms and 
customary international law including racial 
discrimination, environmental devastation, 
war crimes and crimes against humanity, with 
severe repercussions for many citizens of 
PNG”.51

Hence, the new reality is that NSAs can 
and should be held responsible for human 
rights violations. The extension of human 
rights liability and responsibility to actors other 
than states improve the protection granted to 
human beings, who are potential victims of 
threats from different entities since “govern-
ments are not the sole centres of power capa-
ble of violating human rights.52

E. CONCLUSION

This article dealt with issues of a binding 
character within human rights laws both during 
armed confl icts and peacetime, and attempted 
to demonstrate a new trend that NSAs should 
be responsible for human rights violations they 
commit.

However, at the end of the day, it is up 
to the will of the NSAs to comply or not with 
human rights laws. More sophisticated groups 
tend to be more inclined to abide by standards 
and codes of conduct, whereas groups with 
vaguer political objectives tend to be more 
reluctant to discuss standards they fi nd coun-
terintuitive. Some groups have clear political 
objectives (e.g. FARC or ELN in Colombia), 
whereas others are fi lling a political vacuum 
left by disintegrated states (e.g. Somalia, 
Afghanistan).53

As was suggested by several publicists: 
”Non-State Actors are in a very weak position. 
More than anything else they need recognition. 
No one is going to recognize them as a state, 
and in particular it would be diffi cult to get the 
United Nations Security Council to recognize 
them, but perhaps some kind of deal can be 
made such as giving these groups some kind 
of limited recognition as combatants in ex-
change for doing certain things”.54

Since recognition is of utmost importance 
(especially for some NSAs), they often seek to 
apply human rights law principles to legitimize 
their organizations and causes on the interna-
tional stage. If they are seen to act in accord-
ance with international legal principles, states 
may view these movements as genuine and 
valid actors.55 For this reason more and more 
NSAs tend to accept the binding nature of hu-
man rights laws. 

The recent developments of international 
law and efforts of the international community 
to impose legal responsibility on NSAs is re-
garded to be the fi rst step to ensure that hu-
man rights are not just ideals but also a reality. 
International human rights obligations can fall 
on states, individuals and NSAs. Different ju-
risdictions may or may not be able to enforce 
these obligations, but the obligations exist just 
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the same. With more and more national juris-
dictions applying international human rights 
law as the law of the land, we can expect to 
see an increasing acknowledgement of the 
relevance of human rights norms for judging 
the conduct of NSAs.56

In order to force NSAs to abide by human 
rights norms, direct responsibility would have 
to be created for NSAs, in addition to estab-
lishing dispute settlement and suitable meth-
ods of implementation.
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Sesavali

ukanaskneli 40 wlis ganmavlobaSi 

adamianis uflebaTa samarTali saerTa-

Soriso samarTlis erT-erTi yvelaze 

swrafad ganviTarebadi dargia. univer-

salur da regionalur doneze miRebuli 

instrumentebis odenoba Zalze didia. es 

instrumentebi exeba rogorc adamianis 

calkeul uflebebsa da Tavisuflebebs, 

aseve am uflebaTa krebulebia. mniS-

vnelovani iyo 1966 wels adamianis uf-

lebaTa dacvis sferoSi ori paqtis mi-

Reba msoflio masStabiT adamianis uf-

lebaTa sistemis ganviTarebisaTvis. 

Tavdapirvelad, pro eqtze momuSave ko-

miteti gegmavda er Ti dokumentis Se-

muSavebas, romelic moicavda rogorc 

samoqalaqo da politikur, aseve ekono-

mikur, socialur da kulturul ufle-

baTa krebuls, magram 1952 wels miRebul 

iqna gadawyvetileba ori gancalkevebu-

li instrumentis SemuSavebis Taobaze.1

winamdebare naSromi exeba ekonomi-

kur, socialur da kulturul ufle-

baTa saerTaSoriso paqts (SemdgomSi 

– paqti), kerZod ki mis farglebSi arse-

bul gadaxvevis, sakiTxs. zogadad, gad-

axvevis uflebis arseboba xelSemkvrel 

saxelmwifoebs aZlevs SesaZleblobas, 

SeaCeron dokumentSi mocemul ufleba-

Ta da TavisuflebaTa dacva gamonaklis 

da sagangebo SemTxvevebSi (Sei araRebuli 

konfliqtebi da stiqiuri ubedure-

bebi). sxva adamianis ufleba Ta dacvis 

xelSekrulebebisagan ga n  s xvavebiT, ze-

moaRniSnul paqtSi es uf leba gaTval-

iswinebuli ar aris. Sesabamisad, naS-

romSi gaanalizebulia, Tu rogor aris 

SesaZlebeli saxelmwifo interesebis 

uzrunvelyofa, sazogadoebrivi wesri-

gis SenarCuneba da saxelmwifo inter-

esebis dacva paqtis farglebSi.

amisaTvis, pirvel rigSi, unda gan-

vixiloT gadaxvevis cneba, Tu rogor 

regulirdeba igi adamianis uflebaTa 

samarTalSi, ra viTarebaSi SeiZleba misi 

gamoyeneba, ra kriteriumebi unda dak-

mayofildes da ra safrTxeebi axlavs Tan 

mis gamoyenebas; statiis meore Tavi eZ-

Rvneba paqtis meoTxe muxls (SemzRudvel 

debulebas): ra viTarebaSi SeiZleba misi 

gamoyeneba [amoqmedeba] da rogori rea-

gireba hqonda ekonomikur, socialur da 

kulturul uflebaTa Sesaxeb komitets 

aseT SemTxvevebze. aseve, ganxilulia 

saerTaSoriso sajaro samarTlis erT-

erTi zogadi principi fors maJori da 

misi gamoyenebis SesaZlebloba adamianis 

uflebaTa xelSekrulebebis mimarT;

mesame Tavi ganixilavs gansxvavebul 

mosazrebebs or paqtSi mocemuli ufle-

bebis gansxvavebul bunebasTan dakav-

SirebiT. wamoWrilia sakiTxi, Tu rogor 

aisaxeba paqtSi gadaxvevis meqanizmis 

ararseboba am uflebaTa dacvaze; xolo 

bolo TavSi ganxilulia ekonomikur, 

socialur da kulturul uflebaTa sf-

eroSi arsebuli siaxleebi, kerZod ki 

paqtis damatebiTi oqmis miReba. dasmu-

lia sakiTxi, Tu rogor SeiZleba gadax-

vevis debulebis ararsebobam imoqmedos 

qveynebis nebaze, SeuerTdnen mas.

TinaTin goleTiani

gadaxvevis meqanizmi ekonomikur, socialur da kulturul 
uflebaTa saerTaSoriso paqtis mixedviT
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1. gadaxvevis cneba da misi adgili 
adamianis uflebaTa samarTalSi

1948 wels adamianis uflebaTa uni-

versaluri deklaraciis miRebis Semdgom 

Seuqcevadi gaxda individis [adamianis], 

rogorc saerTaSoriso samarTlis sub-

ieqtis, samarTlebrivi mdgomareobis cv-

lileba. mniSvne lov nad gaumjobesda in-

dividis mdgoma reoba saerTaSoriso sa-

marTalsa da adamianis uflebaTa samar-

TalSi. cnobilia, rom tradiciuli midg-

oma individis mimarT da misi uflebebis 

erovnebasTan mibma arcTu ise dadebiTad 

moqmedebs pirovnebis mdgomareobaze.2 

mogvianebiT, sxvadasxva samarTlebriv 

sistemaSi miRebul iqna mTeli rigi saer-

TaSoriso xelSekrulebebisa adamianis 

uflebaTa dacvis sferoSi3, ramac adami-

anis uflebaTa samarTali gaxada erT-er-

Ti umniSvnelovanesi, Zlieri da swrafad 

ganviTarebadi sa erTaSoriso samarTlis 

dargi. am Se Tanxmebebis xelmoweriTa da 

ratifi cirebiT saxelmwifoebi valdeb-

ulebas iReben, pativi scen, Seasrulon, 

daicvan da uzrunvelyon xelSekrule-

bebiT gaTvaliswinebuli uflebebi da 

Tavisuflebebi.4

saerTaSoriso samarTlisa da ad a -

mianis uflebaTa Sesaxeb saerTaSo riso 

xelSekrulebebis mixedviT, mo na wile 

sa xelmwifoebs ufleba aqvT, garkveul 

SemTxvevebSi Tavi aaridon xelSekrule-

bebiT nakisr zogierT va l debulebas.5 

amgvari qmedeba aRmasrulebeli xelisu-

flebis uflebaa, mas SeuZlia, SezRudos 

an garkveuli droiT SeaCeros zogierTi 

uflebis moqmedeba omis an stiqiuri ube-

durebebis dros.6 es aris saxelmwifoe-

bis suverenuli ufleba, uzrunvelyon 

mSvidoba da wesrigi sagangebo viTarebis 

dros da aseve daicvan individis uflebe-

bi saxelmwifos Carevisagan.7 profesori 

novaki saxelmwifos sagangebo mdgo-

mareobis gamocxadebis konstituciur 

uflebas adarebs sisxlis samarTalSi 

arsebul piris Tavdacvis uflebas.8

adamianis uflebebis samarTlis Te-

oria da praqtika icnobs ramdenime me-

Tods, romelTa meSveobiTac saxelmwi-

foebs SeuZliaT Seasrulon adamianis 

uflebaTa Sesaxeb xelSekrulebebiT na-

kisri valdebulebebi, amasTan, momzade-

bulni Sexvdnen qveyanaSi sagangebo da 

garTulebul viTarebas. esenia: xel-

Sekrulebis denonsacia, daTqmebi da gan-

martebiTi deklaraciebi, e.w. „clawback”-
debulebebi9 da gadaxveva.10 winamdebare 

naSromi, ZiriTadad, Seexeba gadaxvevis 

arssa da mis rols adamianis uflebaTa 

dacvis instrumentebis, gansakuTrebiT 

ki ekonomikuri, socialuri da kul-

turuli uflebebis saerTaSoriso paq-

tis (ICESCR) mixedviT.

unda aRiniSnos, rom gadaxvevis me-

qanizmis gamoyeneba iwvevs dapi ri s pi -

rebas ara saxelmwifosa da piris uf-

lebebsa da Tavisuflebebs, aramed pi-

rovnebasa da mTeli sazogadoebis in-

teresebs Soris.11 aRniSnulis Se fasebas 

axdens saxelmwifo, vinaidan gansakuT-

rebul SemTxvevebSi, ro g o    rebicaa omi 

da sagangebo mdgoma re oba, saxelmwi-

foebs ar ZaluZT, sru lad Seasrulon 

saerTaSoriso xe l SekrulebebiT nakis-

ri valdebule bebi. Sesabamisad, gadax-

vevis debulebebi gansakuTrebul Sem-

TxvevebSi zogi er Ti valdebulebis Se-

Cerebis an darRvevis saSualebas iZl-

eva, maSin, rodesac sxva SemTxvevaSi 

sa xelmwifo pasuxismgebeli iqneboda 

am gvar qmedebebze12. amiT saxelmwifoebs 

eZlevaT SesaZlebloba, SeinarCunon 

balansi adamianis uflebebis dacvasa 

da saerTo sikeTisaTvis sakuTari sazo-

gado funqciebis Sesrulebas Soris.13 

gadaxvevis ufleba uzrunvelyofilia 

adamianis uflebaTa xelSekrulebebis 

umravlesobiT, maT Soris samoqalaqo 

da politikur uflebaTa saerTaSoriso 

paqtiT,14 adamianis uflebaTa amerikuli 

konvenciiT15 da adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis evro-

puli konvenciiT.16

gadaxvevis uflebis gamoyenebas Tan 

dakavSirebuli yvelaze mniSvne lovani 

problemaa misi araswori ga moyeneba. ar-

sebobs SemTxvevebi, rodesac saxelmwi-

foebi sagangebo an sxvagvar mdgomare-

obas iyeneben sakuTari interesebisaTvis 
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maTi Cveuli sajaro uflebamosilebis 

ganxorcielebis dros.17 profesor nova-

kis azriT, amgvari SemTxvevebis Tavidan 

asacileblad aucilebelia adamianis 

uflebaTa xelSekrulebebSi gadaxve-

vis muxlebis gamoyenebis zedmiwevniTi 

kontroli da amgvari SemTxvevebis min-

imumamde dayvana.18 amisaTvis saWiroa 

sagangebo viTarebis definiciis arse-

boba, masTan dakavSirebuli teqnikuri 

moTxovnebis gansazRvra, rogoricaa, 

magaliTad, sagangebo mdgomareobis sa-

jarod gamocxadebis forma; amasTan, 

aucilebelia ganisazRvros im uflebaTa 

Ca monaTvali, romlebidanac gadaxveva 

akrZalulia sagangebo mdgomareobis 

drosac ki.19 

adamianis uflebaTa sxvadasxva xe-

lSekrulebiT gaTvaliswinebuli gad-

axvevis debulebebis analizi gviCven-

ebs, rom, uamravi msgavsebis miuxedavad, 

TiToeuli gamoirCeva TaviseburebiT. 

magaliTad, samoqalaqo da politikur 

uflebaTa saerTaSoriso paqtis mixed-

viT, saxelmwifos SeuZlia gadaxvevis 

meqanizmis gamoyeneba mxolod iseTi 

sagangebo mdgomareobis dros, rode-

sac safrTxe eqmneba eris arsebobas. am 

SemTxvevaSi miRebuli zomebi aucile-

blad unda akmayofilebdnen Semdeg kri-

teriumebs: 1. isini ganpirobebulni unda 

iyvnen ukiduresi aucileblobiT; 2. ar 

unda ewinaaRmdegebodnen saxelmwifos 

mier nakisr sxva saerTaSoriso valdeb-

ulebebs; 3. ar unda axdendnen diskrimi-

nacias rasis, kanis feris, sqesis, religi-

is, enis an socialuri warmomavlobis 

niadagze20. muxli aseve moiTxovs, rom 

gaeros generalur mdivans dauyovnebliv 

ecnobos, romeli uflebebis mimarT iqna 

gamoyenebuli gadaxveva, rasac Tan unda 

axldes mizezis detaluri ganmarteba. 

generalur mdivans unda ecnobos gadax-

vevis xangrZlivoba.21 muxli aseve Seicavs 

im uflebebis CamonaTvals, romlebidan 

gadaxvevac aris dauSvebeli.22 

adamianis uflebaTa da ZiriTad Ta -

visuflebaTa dacvis evropuli ko n ve n-

ciis me-15 muxlis Tanaxmad, sa xelmwifos 

mier konvenciiT nakisri valdebulebe-

bidan gadaxveva daiSveba mxolod omis 

an sxva sazogadoebrivi sagangebo mdgo-

mareobis dros, rodesac safrTxe eqmneba 

eris arsebobas.23 saxelmwifos mier miRe-

buli zomebi unda iyos mkacrad propor-

ciuli da ar unda ewinaaRmdegebodes 

saxelmwifos mier nakisr sxva saerTa-

Soriso valdebulebebs. samoqalaqo da 

politikur uflebaTa saerTaSoriso 

paqtis msgavsad, adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis evro-

puli konvencia aseve awesebs gadaxvevis 

SemTxvevebisa da maTi gamomwvevi mizeze-

bis Sesaxeb evropis sabWos generaluri 

mdivnis informirebis valdebulebas.24 

evropul konvenciaSi aseve arsebobs im 

uflebaTa CamonaTvali, romelTagan 

gadaxveva aris dauSvebeli25. Tumca, ro-

gorc zogierTi mkvlevari acxadebs, ev-

ropuli konvenciis am ZiriTad ufle-

baTa CamonaTvali aris ufro mkacri da 

SemzRudavi xasiaTisa.26

zemoT naxsenebi moTxovnebi ganmar-

ta mosamarTle higinsma. is acxadebs, 

rom adamianis uflebebidan gadaxveva 

dasaSvebia mxolod maSin, Tu, viTarebi-

dan gamomdinare, arsebobs amis aucile-

bloba da daculia proporciulobis 

principi. saerTaSoriso sazogadoebas 

unda mieces maTi detalurad Seswavlis 

SesaZlebloba, raTa moxdes arsebuli 

praqtikis gaanalizeba.27

adamianis uflebaTa samarTalSi ga-

daxvevis mTavar maxasiaTebleb ze msje-

lobisas mniSvnelovania imis ga r kveva, 

rodis da ra SemTxvevebSi SeiZleba maTi 

gamoyeneba. rogorc ukve aRiniSna, ada-

mianis uflebebis dacvidan gadaxveva 

SesaZlebelia mxolod omisa28 da sa-

zogadoebrivi sagangebo mdgomareobis 

dros, rodesac safrTxe eqmneba eris 

arsebobas. rogorc profesori novaki 

aRniSnavs, samoqalaqo da politikur 

uflebaTa saerTaSoriso paqtis me-4 

muxliT gaTvaliswinebuli gadaxvevis 

meqanizmis gamoyenebisas, praqtikulad 

yvela SemTxvevaSi, saxelmwifoebi am mo-

qmedebas amarTleben Sida areulobiT.29

aseve aRsaniSnavia, mxolod omi da 

Sida SeiaraRebuli dapirispireba ar 
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q mnis sagangebo mdgomareobas. Sida are-

ulobebi da dapirispireba SeiZleba ase-

ve gaxdes gadaxvevis uflebis gamoyen-

ebis safuZveli.30 rogorc samoqalaqo 

da politikur uflebaTa saerTaSoriso 

paqtis proeqtis SemuSavebis dros aRin-

iSna:

`mTavari problema iyo imis gansaz-

Rvra, Tu ra saxis sagangebo viTareba-

Si hqondaT saxelmwifoebs konvenciis 

muxlebis mimarT gadaxvevis meqanizmis 

gamoyenebis ufleba, Tanac ise, rom ar 

momxdariyo aRniSnuli uflebiT boro-

tad sargebloba... formulireba efuZne-

ba mosazrebas, romlis mixedviTac sa-

gangebo viTareba unda iyos iseTi sim-

wvavisa, rom safrTxes uqmnides mTeli 

eris arsebobas~.31

am sakiTxis ganxilvisas mniSvnelo-

vania gaviTvaliswinoT adamianis uf-

lebaTa evropuli sasamarTlos prece-

dentuli samarTali. gadaxvevis sa kiTxi 

xSirad xdeba sasamarTlos ganxilvis 

sagani. is gansazRvravs kriteriumebs da 

gvexmareba gavigoT cnebis arsi.32

erT-erT mis ganaCenSi, romelic 

sasamarTlom gamoitana lolesis saq-

meze, sagangebo mdgomareoba ganimarta 

rogorc `eris arsebobisaTvis safrTxis 

Semcveli mdgomareoba~ da ̀ gansakuTreb-

uli krizisi da sagangebo viTareba, 

romelic safrTxes uqmnis mTlian mosax-

leobasa da sazogadoebis organizebul 

cxovrebas~.33

saberZneTis saqmeSi adamianis uf-

lebaTa evropulma komisiam Sei muSava 

kriteriumebi sagangebo mdgomareobi-

saT vis, romelic safrTxes uqmnis eris 

arsebobas. komisiam ganmarta, rom ase-

Ti viTareba unda iyos: 1. gardauvali;                    

2. ze ga vlenas unda axdendes mTel erze;                   

3. un da irRveodes sazogadoebis cxovre-

bis Cveuli ritmi; 4. safrTxis an krizi-

sis masStabi unda iyos iseTi simwvavisa, 

rom konvenciiT daSvebuli Cveulebrivi 

zomebi da SezRudvebi gamoiyenebodes 

absoluturad araadekvaturad.34

saqmeSi irlandia gaerTianebuli sa-

me fos winaaRmdeg britaneTis mier ga da-

x vevis uflebis gamoyeneba adamianis uf-

lebaTa evropuli konvenciis mi marT ga-

marTlebul   iqna  rogorc  sa samarT los, 

aseve komisiis mier. sa samarTlom aRniS-

na, rom sagangebo viTareba SesaZlebelia 

exebodes ara mTel saxelmwifos, aramed 

mis nawils, konkretul provincias, kan-

tons da a.S.35 Sesabamisad, am gadawyve-

tilebiT sasamarTlom gansazRvra, rom 

sagangebo viTareba SesaZlebelia, ge-

og rafiulad SezRudul teritoriazec 

arsebobdes. 

rogorc mosamarTle burgentali 

aR niSnavs, es ganmarteba da midgoma Se-

saZlebelia gamoyenebul iqnes samoqa-

laqo da politikur uflebaTa saerTa-

Soriso paqtis me-4 muxlis mimar Tac.36

amavdroulad, gadaxvevis uflebis 

gamoyeneba, romelsac safuZvlad udevs 

Sida areulobebi, partizanuli omebi da 

sxva, yvelaze didi safrTxea adamianis 

uflebaTa dacvis SeTanxmebebis myari 

moqmedebisaTvis.37

adamianis uflebaTa damcveli or-

ganoebi aseve ganixilaven am proble-

mas saxelmwifoTa mxridan gadaxvevis 

gamoyenebis Sesaxeb Setyobinebebze da -

yrdnobiT. adamianis uflebaTa ko mi-

tetma (HRC) safuZvliani eWvi ga moTqva 

Ciles mTavrobis mier gamocxadebuli 

sagangebo mdgomareobis xan g rZlivobis 

marTlzomierebasTan da ka vSirebiT qve-

y nis mier wardgenili meore perioduli 

angariSis ganxilvis dros.38 komite-

ti Seecada imis garkvevas, kvlavac 

ZalaSi iyo Tu ara 1976 wlis blokadis 

dros miRebuli zomebi, an, iqneb, miRe-

buli zomebi, romlebic, Tavisi arsiT, 

SezRuduli iyo droiTa da adgiliT, 

gadaizarda instituciur SezRudvaSi, 

romelic ZalaSi darCa mTeli qveynis 

teritoriaze gansazRvruli droiT. 

amgvarad, komitetma moiTxova `dama-

jerebeli mtkicebuleba imisa, rom arse-

bobda realuri safrTxe, romlis daZl-

evac saxelmwifos mxridan SeuZlebeli 

iyo sxva saSualebis gamoyenebiT~.39 

es SemTxveva waagavs adamianis ufle-

baTa komisiis mier saberZneTis saqmeSi 

Catarebul gamokvlevas, rodesac komi-

siam kiTxvis niSnis qveS daayena iseTi sa-
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frTxis arseboba, romelic emuqreboda 

berZeni eris arsebobas.40

saqmeSi landineli silva urugvais 

winaaRmdeg adamianis uflebaTa komi-

tet  ma imsjela saxelmwifoebisaTvis 

mi ni We bul Sefasebis zRvarze da dagmo 

uru gvais mier me-4 muxlis gamoyeneba. 

komitetma aRniSna, rom `wevri saxelm-

wifoebi valdebulni arian, warmoad-

ginon saTanado faqtebis sakmarisad 

detaluri angariSi, romelic safuZv-

lad udevs maT mier me-4(1) muxlis mox-

mobas~ da, rom swored komitetia ufle-

bamosili, `Seafasos, ramdenad asru-

lebs saxelmwifo paqtiT nakisr Tavis 

valdebulebebs~.41

adamianis uflebaTa dacvis sazeda-

mxedvelo organoebi yovelTvis rodi 

gmoben saxelmwifoebis mier me-4 mux-

lis gamoyenebas Sida areulobebis 

dros. magaliTad, 2007 wlis noemberSi 

saqarTvelom evropis sabWosa da gaeros 

gaugzavna diplomatiuri Setyobineba 

ori saerTaSoriso xe l Sekrulebis mi-

marT gadaxvevis uflebis gamoyenebis 

Sesaxeb gadawyvetilebasTan dakavSire-

biT. saxelmwifo gadawyvetilebis miRe-

bis dros daeyrdno arsebul viTare-

bas, romelic safrTxes uqmnida eris 

arsebobas. man ganacxada, rom farTo-

masStabiani demonstraciebi TandaTan 

iRebda ajanyebis saxes, romlis mizanic 

iyo mTavrobis arakonstituciuri gziT 

Secvla. amave dros, aucilebeli iyo qvey-

anaSi mosalodneli Semdgomi areulobis 

Tavidan acileba, kanonis uzenaesobis 

aRdgena da samTavrobo institutebis 

efeqturi funqcionirebis uzrunvelyo-

fa.42 ga e  ros generalurma mdivanma, iseve, 

ro  gorc evropis sabWom, aRniSna, rom 

saxelmwifoebs aqvT Sefasebis farTo 

zRvari gadaxvevis gamoyenebasTan dakav-

SirebiT, Tumca aRniSnuli diskrecia 

eqvemdebareba mkacr monitorings saer-

TaSoriso sazogadoebis mxri dan.43

ori msoflio omis Semdeg saerTa-

Soriso sazogadoebam gaacnobie ra, rom 

adamianis uflebebis dacva saxelmwi-

fos erT-erTi yvelaze mniSvnelovani 

valdebulebaa. evropis, ame rikisa da 

afrikis samarTlebriv sistemebSi ada-

mianis uflebaTa sferoSi xelSekrule-

bebis mTeli rigis miRebam, iseve, ro-

gorc saerTaSoriso doneze ori paqtis 

SemuSavebis procesma, gaaZliera adami-

anis uflebaTa dacvis meqanizmi, romel-

ic Ta v dapirvelad gaJRerda ada mianis 

uf le baTa sayovelTao dekla raciaSi. 
am xelSekrulebebis xelmoweriT, rati-

fikaciiTa da erovnul ka nonmdeblobebSi 

implementaciiT sa xelmwifoebi avle-

nen xelSekrulebebiT gaTvaliswinebu-

li Rirebulebebis dacvis ganzraxvas. 

Tumca saxelmwifoebis praqtika miu-

TiTebs garkveul viTarebaze, rogori-

caa sagangebo mdgomareoba, romlis 

drosac saxelmwifo uZluria uzrunve-

lyos adamianis uflebaTa dacva. amgvari 

viTarebis sapasuxod adamianis ufleba-

Ta dacvis xelSekrulebebi Seicavs gad-

axvevis meqanizms, romlis gamoyenebis 

drosac saxelmwifoebi sa erTaSoriso 

sazogadoebas acnobeben, rom, garkveuli 

mizezebis gamo, isini ver SeZleben uz-

runvelyon adamianis zogierTi ufleba 

da Tavisufleba Se z Ruduli drois gan-

mavlobaSi, razec maT sxva dros SeiZleba 

daekisroT Sesabamisi pasuxismgebloba. 

is faqti, rom gadaxvevis meqanizmi aisaxa 

adamianis uflebaTa dacvis instrument-

ebSi, gamowveuli iyo obieqturi realo-

biT, romlis Tanaxmadac, SeuZlebelia 

yvela ufleba da Tavisufleba erT-

nairad iyos daculi nebismier drosa da 

viTarebaSi. rogorc wesi, am dokument-

ebSi yovelTvis aris miTiTeba im ufle-

bebze, romelTagan gadaxveva dauSvebe-

lia gansakuTrebuli viTarebis drosac 

ki, maSin rodesac aseT viTarebaSi sxva 

zogierTi ufleba ar aris daculi.

amave dros, saerTaSoriso sazoga-

doebam saxelmwifoebis amgvar qmedebe-

bze SeimuSava zedamxedvelobis sis tema, 

romlis mixedviTac adamianis uflebaTa 

dacvis ZiriTadi organoebi zedmiwevniT 

amowmeben gadaxvevis mizezebs, marTl-

zomierebas, xangrZlivobas da zogad 

viTarebas. rogorc praqtika gviCvenebs, 

es organoebi sakmaod mkacrad afaseben 
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saxelmwifoebis diskrecias gadaxvevis 

meqanizmis gamoyenebasTan dakavSire-

biT.44

samoqalaqo da politikur uflebaTa 

saerTaSoriso paqtis, adamianis ufleba-

Ta amerikuli da evropuli konvenciebi-

sagan gansxvavebiT, ekonomikur, social-

ur da kulturul uflebaTa saerTaSor-

iso paqti Seicavs ara gadaxvevis, aramed 

SezRudvis debulebas. naSromis Semdegi 

Tavebi aanalizebs paqtSi gadaxvevis de-

bulebis ararsebobis mizezebs. aseve ga-

nxilulia paqtis me-4 muxlis gamoyenebis 

arsebuli realoba.

2. gadaxvevis sakompromiso meqanizmi 
ekonomikur, socialur da kulturul 
uflebaTa saerTaSoriso paqtis 
mixedviT: paqtis me-4 muxlis analizi

a. paqtis SemzRudavi debuleba 

ekonomikur, socialur da kultu-

rul uflebaTa saerTaSoriso paqtis 

me-4 muxlSi vkiTxulobT: 

`am paqtis wevri saxelmwifoebi acxa-

deben, rom saxelmwifos paqtiT uzrunve-

lyofili uflebebis SezRudva SeuZlia 

mxolod im doziT, rac gaTvaliswinebu-

lia kanoniT, Seesabameba am uflebebis 

arssa da aucilebelia demokratiul sa-

zogadoebaSi keTildReobis ganviTare-

bisTvis~.

muxlis amgvari formulireba cxad-

yofs, rom igi ar uSvebs gadaxvevis Se-

sa Zleblobas da saxelmwifoebis Se-

saZlo gadaxvevis praqtikas amarTlebs 

SezRudvebis gamoyenebiT,45 romelic 

unda iyos: 1. kanoniT gaTvaliswinebu-

li; 2. konkretuli ufleba Tavad unda 

uSvebdes SezRudvis SesaZleblobas; 3. 

mTavari mizani unda iyos sazogadoebis 

keTildReobis uzrunvelyofa.

kanoniT gaTvaliswinebuli aRniSnu-

li kriteriumi gulisxmobs, rom kanoni 

unda iyos zogadi gamoyenebis; unda iyos 

naTeli, zusti da xelmisawvdomi; igi, 

misi ukanono da aramarTlzomieri gamoy-

enebis winaaRmdeg, unda iTvaliswineb-

des adekvaturi dacvis SesaZleblobas;46 

ufro metic, misi gamoyeneba ar unda 

iyos TviTneburi, aramarTlzomieri, 

ara proporciuli da diskriminaciuli, 

ra moTxovnebic, zogadad, arsebobs ada-

mianis uflebaTa samarTalSi.47 

rac Seexeba meore moTxovnas, ro-

gorc e.w. limburgis principebi naT-

lad miuTiTebs, SezRudva ar unda iqnes 

gamoyenebuli imgvarad, rom aman xelyos 

uflebis arsi.48 aRniSnulis mixedviT, 

saxelmwifos SezRudvis ga moyenebis 

dros ekisreba mtkicebis tvirTi, rom 

misi qmedebebi Seesabameba SezRuduli 

uflebis bunebas.49

limburgis principebi aseve ganmar-

tavs sazogadoebrivi keTildReobis uz-

runvelyofis kriteriums da miuTiTebs, 

rom SezRudva unda emsaxurebodes mx-

olod sazogado keTildReobas.50 zogi-

erTi mkvlevari aRniSnul kriteriums 

ganmartavs imgvarad, rom saxelmwifoebs 

ar aqvT ufleba, moixmon SezRudvis 

dawesebis ufleba `erovnuli usafrTx-

oebis~ an `sajaro wesrigis~ dacvis miz-

niT, radgan es ori koncefcia pirdapir 

ar ukavSirdeba sazogadoebisa da misi 

individualuri wevrebis keTildReobis 

SenarCunebas.51 imave arguments eyrdno-

ba komiteti saxelmwifoTa angariSebis 

ganxilvis dros da aRniSnavs, rom wevri 

saxelmwifoebi kvlavac rCebian valdeb-

ulni, daicvan paqtiT gaTvaliswinebuli 

debulebebi SeiaraRebuli konfliqte-

bis, Sida areulobebisa Tu ajanyebebis 

dros. 

magaliTad, erayis angariSis gan -

xi l  visas komitetma aRniSna, rom paq-

ti ZalaSi iyo iranis islamur respub-

likasTan omamde da omis dros, iseve, 

rogorc erayis mier quveiTis okupaciis 

Semdeg. komiteti ufro Sors wavida da 

daakonkreta, rom embargos SemTxvevaSic 

ki erayi valdebuli iyo, srulad daecva 

konvencia, Tumca amis Sesruleba did 

siZneleebTan iyo dakavSirebuli.52

gvatemalaSi mimdinare Sida kon   -

fli  q  tTan dakavSirebiT, komitetma da -

ad  gina, rom ocwlianma Sida dapi ris-

pirebam, bunebrivia, xeli SeuSala paqtis 

implementacias, Tumca, am Sem TxvevaSic 

ki, saxelmwifo ver gaamarTlebs paqti-
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dan gamomdinare valdebulebebis Seus-

ruleblobas gadaxvevis uflebis gamoy-

enebiT.53 komitetma zogadad ganmarta, 

rom, marTalia, SeiaraRebuli konfliqti 

xels uSlis adamianis uflebaTa dacvis 

uzrunvelyofas, wevri saxelmwifoebi 

valdebulni arian, gamoiCinon keTili 

neba da xeli Seuwyon paqtis implementa-

cias.54 ufro metic, vinaidan daucveli 

jgufebi kidev ufro didi riskis qveS 

arian aseT dros, saxelmwifoebma yve-

laferi unda iRonon, raTa uzrunvely-

on maTi paqtiT gaTvaliswinebuli privi-

legiebi.55

meoTxe muxlis arsis srulad ga-

sagebad umjobesi iqneba ekonomikur, 

socialur da kulturul uflebaTa 

komitetis mier SemuSavebuli zogadi 

komentarebis naxva, rogorc muxlis av-

toritetuli ganmartebis wya rosi. mar-

Talia, komitets jer ar Se umuSavebia 

konkretulad meoTxe muxlis ganmarte-

biTi zogadi komentari, Tumca komite-

tis poziciis garkveva SesaZlebelia sxva 

muxlebis komentarebidan. magaliTad, 

komitetma ganaT lebisa da jandacvis 

uflebis Sesaxeb Tavis zogad komentar-

Si xazi gausva imas, rom SezRudva emsax-

ureba adamianis uflebebis dacvas da 

ara saxelmwifos mxridan SezRudvebis 

gamoyenebis uflebas.56

komitetis tradiciuli midgomis 

Tanaxmad, mTavrobis mier gamoyenebuli 

nebismieri saxis SezRudva ar unda ganx-

orcieldes paqtisgan izolirebulad. 

SezRudvebis ZiriTadi arsi unda iyos 

adamianis uflebaTa ukeTesi dacva saer-

To keTildReobis uzrunvelyofis gziT; 

SezRudva unda iyos droebiTi da sru-

lad unda akmayofilebdes paqtiT gaT-

valiswinebul kriteriu mebs. komitets 

ar gamouqveynebia zo gadi komentari paq-

tis me-4 muxlTan dakavSirebiT, romelic 

naTels mo hfenda muxlis samarTlebrivi 

bunebis Sinaarss, Tumca komitetma mogv-

ca muxlis sakmaod efeqturi ganmarteba 

sxva zogad komentarebSi, aseve saxelm-

wifoTa angariSebis Sefasebis dros.

b. fors-maJori, rogorc gadaxvevis 

uflebis gamoyenebis safuZveli

ekonomikur, socialur da kultu-

rul uflebaTa saerTaSoriso paqti ar 

Seicavs pirdapir miTiTebas imis Sesaxeb, 

rom saxelmwifoebs aqvT paqtis valdeb-

ulebebidan gadaxvevis ufleba, iqneba es 

SeiaraRebuli konfliqtis Tu bunebrivi 

katastrofebis dros.57 msgavsi midgoma 

ganaviTara komitetma wevri saxelmwi-

foebis mier wardgenili perioduli an-

gariSebis Sefasebis dros.

saerTaSoriso samarTalSi arsebobs 

saxelmwifos qmedebis marTlwinaaRmde-

gobis gamomricxavi garemoebebi.58 fors-

maJori, ukve didi xania, ganixileba erT-

erT aseT garemoebad.59 es aris viTareba, 

rodesac saxelmwifo iZulebulia, ganax-

orcielos iseTi qmedeba, romelic ewi-

naaRmdegeba mis mier nakisr saerTaSori-

so valdebulebebs.60 kerZod, venis saer-

TaSoriso xelSekrulebebis Sesaxeb kon-

venciis Tanaxmad, `mxares SeuZlia moix-

mos mis mier xelSekrulebis Se s rulebis 

SeuZlebloba xelSek ru le  bis Sewyvetis 

an misgan gamosv lis mizniT... Tu valdeb-

ulebis Ses ru l e  bis SeuZlebloba droe-

biTia, es Se  saZlebelia gaxdes mxolod 

xel Se k rulebis SeCerebis safuZveli~.61 

ga r da amisa, saxelmwifoTa pasuxismgeb-

lobis Sesaxeb muxlebi iTvaliswinebs 

saxelmwifos gaTavisuflebas misi sa-

erTaSoriso valdebulebisagan, `Tu mo-

qmedeba gamowveulia... dauZleveli an 

gauTvaliswinebeli ZaliT, romelic ar 

eqvemdebareba saxelmwifo kontrols da 

arsebuli garemoebebi fizikurad afer-

xebs qveynis mier nakisri valdebulebe-

bis Sesrulebas~.62

rogorc profesori kroufordi 

aR  niSnavs, fors-maJoris koncefcia Se-

su  lia saerTaSoriso samarTlis sxva-

dasxva sferos maregulirebel xe l -

SekrulebebSi,63 rac miuTiTebs saerTa-

Soriso samarTlis zogadi principis 

arsebobaze.64 jer kidev 1929 wels saer-

TaSoriso samarTlis mudmivmoqmedma 

sasamarTlom serbiuli valis saqmeSi 

ze moaRniSnul koncefcias mianiWa saer-
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TaSoriso samarTlis zogadi principis 

statusi.65 

yovelive zemoaRniSnulidan gamom-

dinare, miuxedavad imisa, rom ekonomi-

kur, socialur da kulturul ufleba-

Ta saerTaSoriso paqti ar Seicavs gad-

axvevis debulebas da pirdapir ar exeba 

omisa Tu sxva sagangebo mdgomareobis 

SemTxvevebs, saerTaSoriso samarTali 

saxelmwifoebs aZlevs SesaZleblobas, 

krizisis eqstremalur viTarebaSi gam-

oiyenon fors-maJori xelSekrulebidan 

gamomdinare valdebulebebis darRve-

vis gasamarTleblad66. Tumca imisaTvis, 

rom fors-maJoris gamoyeneba iyos gama-

rTlebuli, saxelmwifoebma unda daak-

mayofilon garkveuli kriteriumebi.67

profesor Sous ganmartebiT, saxelm-

wifoebis mier fors-maJoris gamoyen-

ebasTan dakavSirebiT arsebobs sakmaod 

maRali moTxovnebi.68 aRniSnuli midgoma 

Cans saxelmwifoTa pasuxismgeblobis 

Sesaxeb muxlebis proeqtis komentareb-

Si, romelic gvTavazobs fors-maJoris 

Semdeg kriteriumebs:

gansaxilveli qmedeba ganpirobebu-• 
lia dauZleveli Zalis arsebobiT;

viTareba ar eqvemdebareba saxelmwi-• 
fos kontrols;

Seqmnili viTareba SeuZlebels xdis • 
saxelmwifos mier nakisri valdeb-

ulebis Sesrulebas.69

saerTaSoriso samarTlis komisiis 

(ILC) ganmartebiT, Sesrulebis SeuZ leb-

loba SeiZleba gamowveuli iyos fizi-

kuri an bunebrivi movleniT, adamianTa 

intervenciiT, romelic aseve moicavs 

SeiaraRebul konfliqts, an am oris ne-

bismieri kombinaciiT.70 Tumca aRniSnu-

li cnebis qvakuTxedi aris is, rom `vi-

Tareba unda iyos dauZleveli, iseTi, 

rom konkretul saxelmwifos ar hqondes 

misi gavlenis Tavidan acilebis realuri 

SesaZlebloba~.71 garda amisa, fors-ma-

Jori ar moicavs iseT SemTxvevebs, ro-

mlebic gamowveulia saxelmwifos da-

udevrobiT an braliT, politikuri Tu 

ekonomikuri krizisiT,72 an rodesac va-

l debulebis Sesruleba aris, ubralod, 

garTulebuli.73 saqmis – Rainbow Warrior 

Arbitration – mixedviT, am doqtrinis ga-

mo yenebis erT-erTi piroba aris `abso-

luturi da arsebiTi SeuZlebloba~, xo-

lo viTareba, romelic valdebulebis 

Sesrulebas ufro rTulsa da mZimes 

xdis, ar CaiTvleba forsmaJorul situ-

aciad.74

amgvarad, cxadi xdeba, rom fors-ma-

Joris mimarT dadgenili kriteriumebi, 

kerZod, valdebulebis Sesrulebis ab-

soluturi SeuZlebloba, ufro mkac-

ria, vidre adamianis uflebaTa dacvis 

xelSekrulebebiT gaTvaliswinebuli 

ga daxvevis debulebebi, romlebic uTi-

Te ben sagangebo mdgomareobaze.75 im 

uflebebis ganxilvis mizniT, romlebic 

sagangebo mdgomareobis da sxva gan-

sakuTrebuli SemTxvevebis drosac ki 

ar eqvemdebareba gadaxvevas, Seikriba 

eqspertTa specialuri jgufi, romlis 

mier SemuSavebul angariSSi naTqvamia: 

`gadaxvevis debulebebi, SeuZleblobis 

koncefciisgan gansxvavebiT, awese-

ben ufro dabal zRvars saxelmwifoTa 

mier xelSekrulebidan gamomdinare 

va ldebulebis Seusruleblobis gasa-

sa marTleblad~.76 svenson maqkartis 

ga nmartebiT, rodesac erTmaneTs va-

darebT adamianis uflebaTa dacvis xe-

lSekrulebebiT gaTvaliswinebul gad-

axvevis debulebebs da saerTaSoriso 

samarTalSi arsebul fors-maJors, vxe-

davT, rom saerTaSoriso valdebulebe-

bis Seusrulebloba dasaSvebia mxolod 

maSin, rodesac arsebobs dauZleveli 

Zala, romelic saxelmwifos ar utovebs 

sxva arCevans, maSin rodesac adamianis 

uflebaTa dacvis xelSekrulebebiT gaT-

valiswinebuli sagangebo mdgomareobis 

dros Seqmnili krizisuli viTareba um-

ravles SemTxvevaSi, Tumca ara yovelT-

vis, pasuxismgebel mmarTvel organos 

utovebs viTarebis gamosworebis sxva 

efeqtur saSualebebsac. sxva sityvebiT 

rom vTqvaT, adamianis uflebaTa kon-

cefcia ufro metad aris damokidebuli 

ganzraxvis subieqtur elementze, vidre 

saerTaSoriso samarTalSi arsebuli 

fors-maJori.77 
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paqtTan mimarTebiT fors-maJoris 

principis gamoyenebis SesaZleblobis 

analizis dros profesori sepulveda 

acxadebs, rom paqtis konteqstSi, fors-

maJorisaTvis mimarTviT saxelmwifoebs 

SeuZliaT aicilon pasuxismgebloba val-

debulebebis Seusruleblobaze, rode-

sac omis an sxva bunebrivi katastrofis 

SemTxvevaSi an, Tundac, moulodneli 

ekonomikuri krizisis fonze, saxelm-

wifos ar SeuZlia Seasrulos nakisri 

valdebuleba.78 Tumca is aseve aRniSnavs, 

rom fors-maJoris principis gamoyen-

ebisas Tavad saxelmwifos qmedeba ar 

unda iyos valdebulebebis Sesrulebis 

SeuZleblobis mizezi da maSinac ki, 

rodesac am princips mimarTavs, saxelm-

wifom unda imoqmedos keTilsindisi-

erad da gaiTvaliswinos sazogadoebis 

zogadi keTildReoba.79

maSasadame, unda aRiniSnos, rom 

fors-maJori aris marTlac eqstraor-

dinaruli viTareba da misi ganmarteba 

unda moxdes mkacrad, paqtiT daculi 

sagnisa da miznis WrilSi,80 radganac 

saerTaSoriso saxelSekrulebo samar-

Tlis zogierTi norma yovelTvis ar 

Seesabameba adamianis uflebaTa dacvis 

xelSekrulebebis gamoyenebas.81

amgvarad, Sejamebis saxiT SegviZlia 

vTqvaT, rom, Tu saerTaSoriso samarTa-

li uSvebs paqtidan gadaxvevis uflebas, 

amgvari gadaxveva unda akmayofilebdes 

fors-maJoris moTxovnebs, romlebic 

aris ufro mkacri, vidre `sazogadoe-

brivi sagangebo mdgomareobis dros~ 

adamianis uflebaTa dacvis saerTaSor-

iso xelSekrulebebiT gaTvaliswinebu-

li gadaxvevis meqanizmi. ufro meti, am 

SemTxvevaSic ki saxelmwifos qmedebebi 

mimarTuli unda iyos saerTo sazoga-

doebrivi keTildReobis uzrunvelyo-

fisaken. amave dros, gadaxveva unda ak-

mayofilebdes diskriminaciis akrZal-

visa da proporciulobis principebs.82

miuxedavad amisa, zogierTi mkvle-

vari aRniSnavs, rom ekonomikur, so-

cialur da kulturul uflebaTa sa-

erTaSoriso paqtis me-2(1)-is moqni-

loba, me-4 muxliT gaTvaliswinebuli 

SezRudvebis SesaZlebloba da daTqmebi 

sakmarisi instrumentebia, romlebsac 

minimumamde dayavs iseTi SemTxvevebi, 

rodesac saxelmwifoebs sWirdebaT 

fors-maJoris moxmoba.83

ufro metic, Tu Cven gavakeTebT 

ko mitetis zogadi komentarebis deta-

lur analizs, gadavxedavT paqtis sxva 

ganmartebiT dokumentebs, SegviZlia 

vTqvaT, rom, miuxedavad komitetis Se-

majamebel daskvnebSi gakeTebuli mwvave 

Sefasebebisa, paqti ar krZalavs gadax-

vevas omis an sazogadoebrivi sagangebo 

mdgomareobis dros.

komitetma Tavis zogad komentarebSi 

ganaviTara `ZiriTadi valdebulebebis~ 

koncefcia, romelic moicavs im ufle-

bebs, romelTagan gadaxveva an romelTa 

SezRudva aris dauSvebeli.84 magali-

Tad, komitetma aRniSna, rom saxelmwi-

fos `arcerT SemTxvevaSi ar SeuZlia 

gaamarTlos ZiriTadi valdebulebebis 

Seusrulebloba, romlebic ar eqvemde-

bareba gadaxvevas~ da, rom aRniSnuli 

valdebulebebis Sesruleba aris paq-

tis raison d’être, misi arsebiTi nawili.85 

janmrTelobis uflebis ganxilvisas 

komitetma Camoayaliba Semdegi ZiriTadi 

valdebulebebi:

`(a) diskriminaciis akrZalva jan d a   -

c   vis dawesebulebebis, sa qo  ne l-

sa da momsaxurebaze xel mi saw v  do -

mobis uzrunvelyofis mi marT, gan-

sakuTrebiT daucveli da gari yu li 

jgufebisTvis; 

(b) minimalur aucilebel sak ve b  ze xe-

l misawvdomobis uzrun ve l yo fa, 

ro melic Seicavs sak vebi Rire bu  -

le bis adekvatur odenobas da aris 

uvnebeli; sa xelmwifom unda uz ru n -

velyos, rom arcerTi adamiani ar 

iyos mSieri;

(g) ZiriTad TavSesafarze, sac xo vre-

belsa da sanitariul pi ro bebze 

xel misawvdomobis uz ru nvelyofa; 

uvnebeli da sasmelad vargisi wyliT 

saTanado moma rageba; 

(d) miwodeba im ZiriTadi medika men-

te  bisa, romlebic drodadro ga -

ni   sazRvreba jandacvis ms o    flio 
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organizaciis Zi ri   T  a di medi ka me-

ntebis Sesa xeb sa mo q me do pro g ramis 

meS ve o biT; 

(e) jandacvis saSualebebis, sa q o   nlisa 

da momsaxurebebis sa m a r Tliani ga-

nawilebis uz ru n velyofa; 

(v) jandacvis erovnuli strategiisa da 

samoqmedo gegmis miReba da ganxor-

cieleba epidemiologiuri monace-

mebis safuZvelze, mTeli mosaxleo-

bis jandacvis problemebis gaTval-

iswinebiT; unda SemuSavdes strate-

gia da samoqmedo gegma da moxdes 

maTi perioduli gadasinjva, mo na-

wileobiTi da gamWvirvale proce-

sis safuZvelze; isini unda moicavd-

nen iseT meTodebs, ro gorebicaa, 

magaliTad: janmrTelobis uflebis 

indikatorebi da dasaxuli Sedege-

bi, romelTa meSveobiTac SeiZleba 

mdgo mareobis monitoringi, sadac 

gansakuTrebuli yuradReba mieqceva 

daucvel da gariyul jgufebs. 

44. komiteti adasturebs, rom gar-

kveuli prioritetis mqone valdebule-

bebs miekuTvneba aseve Semdegi moTx-

ovnebi: 

(a) reproduqciis, dedaTa (mSobiaro-

bamde da mSobiarobisSemdgomi) da 

bavSvTa jandacvis uzrunvelyofa; 

(b) acrebis Catareba ZiriTadi infeqci-

uri daavadebebis winaaRmdeg, rom-

lebic warmoiSoba sazogadoebaSi; 

(g) epidemiuri da endemuri daavade-

bebis prevenciuli, samkurnalo da 

sakontrolo RonisZiebebis ganxor-

cieleba; 

(d) jandacvis ZiriTadi proble mebis 

Sesaxeb mosaxleobaSi ga naTlebasa 

da informaciaze xelmisawvdomobis 

uzrunvelyofa, prevenciisa da kon-

trolis meqanizmebis CaTvliT; 

(e) jandacvis muSakebisTvis saTa nado 

treningis Catareba janmrTelobi-

sa da adamianis uflebaTa sferoSi 

ganaTlebis micemis CaTvliT~. 86

yovelive zemoTqmulis gaTvalis-

winebiT, maastrixtis saxelmZRvanelo 

miTiTebebi ekonomikur, socialur da 

kulturul uflebaTa darRvevebis Se-

saxeb erTmaneTisgan asxvavebs moqmede-

basa da umoqmedobas, romlebic erT-

nairad arRveven paqts. igi miuTiTebs im 

gansxvavebebze, romlebic arsebobs, erT 

SemTxvevaSi, maSin, rodesac saxelmwi-

fos ar SeuZlia Seasrulos paqtiT nak-

isri valdebuleba da, meore SemTxvevaSi 

maSin, rodesac saxelmwifos ar surs 

valdebulebis Sesruleba.87 garda amisa, 

rogorc saxelmZRvanelo miTiTebebSi 

aRniSnulia, `saxelmwifos, romelic ac-

xadebs, rom ara aqvs unari, Seasrulos 

valdebuleba misgan damoukidebeli mi-

zezebis gamo, ekisreba valdebuleba, 

daamtkicos aseTi viTarebis arseboba~. 

amgvari uunarobis magaliTad moyva-

nilia saganmanaTleblo dawesebulebis 

daxurva miwisZvris Semdeg.88 amasTan, 

me-14 principi dawvrilebiT gansaz-

Rvravs, rom akrZalulia paqtiT gaT-

valiswinebuli uflebis progresuli 

realizebisTvis xelisSeSla an procesis 

Sewyveta, garda im SemTxvevebisa, rode-

sac saxelmwifo moqmedebs paqtiT daS-

vebuli SezRudvebis farglebSi, an igi 

amas akeTebs resursebis uqonlobisa 

Tu forsmaJoruli viTarebis gamo.89

Tumca paqti ar Seicavs gadaxvevis 

meqanizms, komiteti Tavis daskvnebSi 

Zalian naTlad aRniSnavs, rom dauSve-

belia paqtidan gadaxveva SeiaraRebuli 

konfliqtis an sxva sagangebo mdgomare-

obis drosac ki. amave dros, isic cxadia, 

rom komitetma da iuristebma, romleb-

mac SeimuSaves maastrixtis saxelmZR-

vanelo principebi, pirdapir aRiares 

saxelmwifos ufleba, miTiTeba gaake-

Tos fors-maJorze, rogorc qmedebis 

marTlwinaaRmdegobis gamomricxvel ga-

remoebaze. es aris ufleba, romelic am-

Jamad saerTaSoriso samarTlis zogadi 

principia.

amasTanave, zogierT mkvlevars sa-

davod miaCnia daTqmebis mkafio ufleb-

is ararseboba rogorc ekonomikuri, so-

cialuri da kulturuli, ise samoqalaqo 

da politikuri uflebebis Sesaxeb saer-

TaSoriso paqtebSi. maTi gancxadebiT, 



 121

T. goleTiani, gadaxvevis meqanizmi ekonomikur, socialur da kulturul uflebaTa saerTaSoriso ...

`debulebis ararseboba [daTqmebis Se-

saxeb] niSnavs ara imas, rom dauSvebelia 

daTqmebis gakeTeba, aramed imas, rom es 

sakiTxi regulirdeba saerTaSoriso sa-

marTlis zogadi normebiT~.90 rogorc 

Cans, daTqmebis gakeTeba dasaSvebia mx-

olod maSin, Tu isini Seesabamebian paq-

tis sagansa da mizans, xolo saxelmwi-

foebma Tavad unda gadawyviton, rodis 

akmayofileben aRniSnul tests.91 igive 

wesi, analogiis gziT, SegviZlia gamovi-

yenoT gadaxvevebis uflebasTan dakav-

SirebiT da mis mimarT gamoviyenoT saer-

TaSoriso saxelSekrulebo samarTli-

dan aRebuli fors-maJoris koncefcia.

3. paqtSi gadaxvevis meqanizmis 

ararsebobis mizezebi

sagangebo viTarebaSi paqtis gamoye-

nebis sakiTxze msjelobisas zogierTi 

mkvlevari acxadebs, rom gadaxvevis mux-

li specialurad ar Caido paqtSi da, rom 

paqti, Cveulebriv, agrZelebs moqmede-

bas omisa Tu bunebrivi katastrofebis 

dros.92 Tumca sxva avtorebi aRniSnuls 

ukavSireben Tavad ekonomikuri, social-

uri da kulturuli uflebebis saerTa-

Soriso paqtiT gaTvaliswinebuli ufle-

bebis specifikur bunebas da aRniSnaven, 

rom gadaxvevis saWiroeba saerTod ar ar-

sebobs, vinaidan paqtiT gaTvaliswineb-

uli uflebebi ar Seicavs tipur samarT-

lebriv valdebulebebs; isini, ubralod, 

programuli xasiaTisaa da mTavrobas 

ekisreba maTi Tanmimdevrulad ganxor-

cielebis valdebuleba.93 am TavSi gan-

vixilavT am Sexedulebebsa da azrebs.

erT-erTi mizezi, ris gamoc 1952 

wels proeqtis SemmuSavebel komitets 

sTxoves ori gancalkevebuli dokumen-

tis warmodgena, iyo is, rom saxelmwi-

foTa delegaciebi kiTxvis niSnis qveS 

ayenebdnen ekonomikuri, socialuri da 

kulturuli uflebebis saerTaSoriso 

paqtidan warmoSobili valdebulebe-

bis samarTlebriv bunebas.94 rodesac 

ganvixilavT saxelmwifoTa poziciebs, 

unda gvaxsovdes, rom adamianis ufle-

baTa dacvis xelSekrulebebs aqvT gansa-

kuTrebuli adgili da mizani saerTaSor-

iso samarTalSi. isini gansxvavdebian sxva 

saerTaSoriso xelSekrulebebisagan, ro-

mlebic saxelmwifoebs, rogorc saerTa-

Soriso samarTlis Tanabaruflebian 

subieqtebs,95 Soris warmoSoben samarT-

lebriv uflebebsa da valdebulebebs, ma-

Sin, rodesac adamianis uflebaTa dacvis 

xelSekrulebebi saxelmwifos akisreben 

valdebulebas, daicvan da uzrunvelyon 

maTs teritoriaze mcxovreb adamianTa 

uflebebi da Tavisuflebebi. aRniSnuli 

cxadyofs, Tu ratom iCenen saxelmwi-

foebi gansakuTrebul sifrTxiles saku-

Tari valdebulebebis gansazRvrasTan 

dakavSirebiT adamianis uflebaTa dac-

vis sxvadasxva instrumentis proeq-

tis SemuSavebis procesSi. amisi naTeli 

magaliTi iyo paqtis me-2 muxlis (romel-

ic gansazRvravs samarTlebrivi val-

debulebebis moculobas) SemuSavebis 

procesi. gadawyda, rom, vinaidan es ori 

dokumenti uzrunvelyofda sxvadasxva 

saxis uflebebs, maTi implementaciis me-

Todic gansxvavebuli unda yofiliyo.96 

am azrs eTanxmeba zogierTi mecnieri. 

rogorc skoti aRniSnavs, samoqalaqo 

da politikur uflebaTa saerTaSoriso 

paqti moicavs saxelmwifoTa negatiur 

valdebulebebs, sadac valdebuleba ar 

kveTs uflebis ganxorcielebas, maSin, 

rodesac ekonomikur, socialur da kul-

turul uflebaTa saerTaSoriso paqti 

iTvaliswinebs pozitiur valdebule-

bas, romlis Tanaxmadac saxelmwifoebs 

akisriaT valdebuleba, aRiaron da uz-

runvelyon paqtiT gaTvaliswinebuli 

uflebebi individebis mimarT97. rogorc 

alstoni aRniSnavs, am uflebaTa ganxor-

cielebasTan dakavSirebiT dabrkole-

bas qmnis is faqti, rom es uflebebi aris 

sakmaod bundovani xasiaTisa da maTi sa-

marTlebrivi buneba aris gaurkveveli. 

swored amitom komitetis prerogativas 

ganekuTvneba am sakiTxze adekvaturi 

reagirebis ganxorcieleba.98 alstoni 

aRniSnul garemoebas xsnis imiT, rom, 

rodesac mimdinareobda paqtebis proeq-
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tis SemuSaveba, samoqalaqo da poli-

tikur uflebaTa saerTaSoriso paqtis 

SemTxvevaSi debulebebis formulireba 

xdeboda saxelmwifoTa ZiriTad erov-

nul kanonmdeblobebze dayrdnobiT, 

maSin, rodesac proeqtis SemmuSavebeli 

ko miteti iZulebuli gaxda ekonomikur, 

socialur da kulturul uflebebTan 

dakavSirebiT debulebebis SemuSaveba 

daewyo nulidan, radgan ar arsebob-

da, an Zalian cota iyo, am uflebebTan 

dakavSirebuli precedenti.99 amgvarad, 

paqtiT gaTvaliswinebuli valdebule-

bebi ufro metad momTxovni da mkacri 

Canda, vidre amas zogierTi mTavrobis 

warmomadgeneli eloda.100

eide aseve ganmartavs ekonomikur, 

socialur da kulturul uflebaTa 

saerTaSoriso paqtis bunebis sxva kri-

tikul aspeqts: maSin, roca namdvilad 

arsebobs da aRiarebulia ekonomikuri, 

socialuri da kulturuli uflebebi, 

imaves ver vityviT Semxvedr valdeb-

ulebebze.101 qraveni ufro Rrmad ganixi-

lavs valdebulebis sakiTxs da aRniS-

navs, rom `valdebulebebis konteqst-

Si... arsebobda gadametebis an, piriqiT, 

dakninebis tendenciebi, rac realurad 

xels uSlida zusti da calsaxa suraTis 

Camoyalibebas~.102

rogorc aRvniSneT, arsebobs sxva-

dasxva kriteriumi imisa, Tu rogor da 

ratom gansxvavdebian ekonomikuri, so-

cialuri da kulturuli uflebebi samo-

qalaqo da politikuri uflebebisgan, 

rac avtorebma gamoiyenes paqtebis cal-

ke dokumentebad Camoyalibebis mizniT. 

profesori sepulveda aanalizebs aRniS-

nul argumentebs da ambobs, rom am org-

vari uflebis identificirebisaTvis 

sxva mecnierebis mier SemoTavazebuli 

TiTqmis yvela argumenti aris swori. am 

uflebebs axasiaTebT orbunebovneba, 

isini arian: 1. pozitiuri/negatiuri;         

2. droSi gawelili/pirdapiri moqmede-

bis; 3. ZviradRirebuli/ufaso; 4. bundo-

vani/zusti.103

pozitiuri/negatiuri: es iyo erT-

erTi mTavari argumenti im delegate-

bisa da mkvlevrebisaTvis, romlebic 

cdilobdnen epovaT gansxvavebebi or 

paqts Soris; isini aRniSnavdnen, rom mx-

olod negatiuri valdebulebebi ata-

rebdnen samarTlebriv xasiaTs.104 ro-

gorc sepulveda aRniSnavs, es midgoma 

gansakuTrebiT damaxasiaTebeli iyo 1970 

wlebis naSromebisaTvis.105 Tumca TviTon 

komiteti SeewinaaRmdega am midgomas, 

rodesac daafiqsira, rom orive konven-

cia Seicavs rogorc pozitiuri, aseve 

negatiuri valdebulebebis kompleqts.106 

ufro metic, xazi gaesva imas, rom pozi-

tiuri da negatiuri valdebulebebi axa-

siaTebs orive tipis uflebebs da maTi 

ase ubralod pozitiur an negatiurad 

valdebulebebad dayofa aris `xelovnu-

ri, mSrali da Zalian gamartivebuli~.107 

am argumentis magaliTad SeiZleba iTq-

vas, rom kvebis ufleba moicavs aseve 

yvelas uflebas, awarmoos Tavisi sakve-

bis maragebi Carevis gareSe; an kidev, 

sacxovreblis ufleba aseve moicavs 

iZulebiT gamosaxlebis dauSveblobis 

uflebas.108

ufaso/ZviradRirebuli valdebule-

bebi: dRemde davoben imis Sesaxeb, rom 

samoqalaqo da politikuri uflebebi 

aris ufaso, maSin rodesac ekonomikuri, 

socialuri da kulturuli uflebebi 

ZviradRirebulia.109 aRsaniSnavia, rom 

es argumenti ar aris damoukidebeli; 

mas mWidro kavSiri aqvs pozitiuri/nega-

tiuri valdebulebebis argumentTan. 

mas Semdeg, rac komitetma sxvadasxva 

SemTxvevasTan dakavSirebiT ganmarta, 

rom ekonomikur, socialur da kultu-

rul uflebaTa saerTaSoriso paqti 

Seicavs uflebebis orive kompleqts, 

zemoaRniSnuli argumenti kargavs sis-

wores. Tumca yovelTvis unda gaviTval-

iswinoT, rom paqtSi Semavali uflebebis 

sruli ganxorcielebisaTvis saWiroa 

sakmarisi finansuri saxsrebi, Tumca es 

sakiTxi ar unda iyos uflebis samarT-

lebrivi bunebis ganmsazRvreli faq-

tori, radgan paqti aseve Seicavs ufle-

bebs, romelTa uzrunvelyofa sruliad 

ufasoa.
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droSi gawelili/pirdapiri moqme-

debis valdebulebebi: proeqtis Semu-

Sa ve bis dros delegaciebma gamoTqves 

mosazreba: is faqti, rom paqtis im-

plementireba unda momxdariyo Tan da-

TanobiT, gavlenas axdenda valdebule-

bis bunebaze, rac arTulebda saxelmwi-

fos mier nakisri samarTlebrivi valde-

bulebis moculobis gagebas.110 komitetis 

ganmartebiT, TandaTanobiTi realiza-

cia gulisxmobs ekonomikuri, social-

uri da kulturuli uflebebis srul 

realizacias, rac SeuZlebelia ganxor-

cieldes drois mokle monakveTSi.111 

amasTan, komiteti miuTiTebs im ZiriTad 

valdebulebebze, romlebic moiTxovs 

saxelmwifoTa mxridan dauyovnebliv 

Sesrulebas.112 garda amisa, rogorc ada-

mianis uflebaTa interamerikulma komi-

siam aRniSna: ekonomikuri, socialuri da 

kulturuli uflebebis TandaTanobiT 

realizacia `ar gulisxmobs imas, rom 

saxelmwifoebs ar gaaCniaT am ufleba-

Ta sruli realizaciis uzrunvelsayo-

fad Zalisxmevis gawevis valdebuleba, 

romelic warmoiSoba dauyovnebliv~.113 

amgvarad, is argumenti, rom paqtiT 

da cul uflebebs ar gaaCniaT samarT-

lebrivi buneba iqidan gamomdinare, 

rom maTi uzrunvelyofa unda moxdes 

TandaTanobiT, ewinaaRmdegeba Tavad 

paqtis sagansa da mizans. es instrumenti 

aseve iTvaliswinebs im siZneleebsa da 

barierebs, rac xvdebaT saxelmwifoebs 

paqtis implementaciis dros. swored am-

itom Semoaqvs mas valdebulebebis real-

isturi xedva, amave dros ki, zustad miu-

TiTebs im `ZiriTad valdebulebebze~, 

romlebic aucileblad unda Sesruldes 

nebismier viTarebaSi.

bundovani/zusti valdebulebebi: am 

saxis gansxvavebebis mxardamWerTa ar-

gumentebi mWidrod aris dakavSirebuli 

pozitiuri/negatiuri valdebulebebis 

sxvaobasTan. isini aRniSnaven, rom eko-

nomikuri, socialuri da kulturuli 

uflebebi saxelmwifoTa qmedebis erT-

gvari gzamkvlevebia da warmoSoben 

zogad, miTiTebiT da pozitiur valde-

bulebebs. maTi amgvari bunebis gamo, es 

uflebebi paqtSi Camoyalibebulia zoga-

di terminebiT.114 Tumca komiteti aseve 

uaryofs am arguments Tavis zogad ko-

mentarebSi, sadac aRniSnavs, rom paqti-

dan gamomdinare saxelmwifoTa valde-

bulebebis moculoba da buneba detalu-

rad aris gansazRvruli; igi gvaZlevs 

im minimaluri ZiriTadi valdebulebe-

bis CamonaTvals, romelTagan gadaxveva 

aris dauSvebeli da, romlebic moiTx-

oven srul implementacias yvela wevri 

saxelmwifos mxridan.

mogvianebiT supelvedam aRniSna: cx-

adia, rom paqtebis Semqmnelebi cdebod-

nen, rodesac erTmaneTisagan mijnavd-

nen uflebebis am or jgufs da maTgan 

warmoSobil valdebulebebs. marTalia, 

imdroindel politikur, ideologiur 

Tu ekonomikur mdgomareobaze mi-

TiTebiT SesaZlebelia gavamarTloT 

adamianis uflebebis dacvis kuTxiT 

Camoyalibebuli aseTi SezRuduli xed-

va, Tumca dRes ukve aucilebelia, gavi-

farTooT TvalTaxedva aRniSnuli sak-

iTxis mimarT.115

paqtis kritikis kidev erTi safuZ-

veli delegaciebisa da mkvlevarTa mxri-

dan gadaxvevis meqanizmis ararsebo basa  

da SezRudvis debulebis Zalian lim-

itirebul formulirebasTan dakavSire-

biT iyo is, rom aRniSnuli warmoadgenda 

ganzrax qmedebas. miuxedavad imisa, rom 

igi SeimuSaves rogorc Sesasruleb-

lad sa valdebulo dokumenti, paqtiT 

dacu li uflebebi iyo ara samarTleb-

rivi, aramed politikuri xasiaTisa. igi 

Seicavda e.w programul miznebs, ro-

melTa Tan daTanobiTi ganxorcieleba 

ekisreboda saxelmwifos. aRniSnuli mo -

sazrebis Tanaxmad, SeuZlebelia am uf-

lebaTa sasamarTlo gziT dacva erov-

nul Tu saerTaSoriso doneze. amgvarad, 

isini, samoqalaqo da politikuri ufle-

bebisgan gansxvavebiT, ar arian sasamarT-

los gziT dacvadi uflebebi.116 deta-

lebSi rom aRar ganvixiloT, delegacie-

bs eq nebodaT zemoaRniSnuli argumenti 

dokumentis SemuSavebis dros an paqtis 
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implementaciis adreul etapze. Tumca 

dResdReobiT aRniSnulTan dakavSire-

biT realoba Seicvala.

adamianis uflebaTa samarTali, eko-

nomikuri, socialuri da kulturuli 

uflebebis CaTvliT, ar aris statiku-

ri, igi viTardeba periodulad da erge-

ba axal realobebs.117 ekonomikuri, so-

cialuri da kulturuli uflebebis 

saerTaSoriso paqtis miRebis Semdeg 

saerTaSoriso Tu regionalur doneze 

Seiqmna ramdenime mniSvnelovani instru-

menti da meqanizmi am uflebaTa dacvis 

sferoSi, rac, Tavis mxriv, aZlierebs am 

uflebebTan dakavSirebiT warmoSobili 

valdebulebebis samarTlebriv bunebas 

da uzrunvelyofs, rom moxdes maTi sru-

li implementacia da sasamarTlos gziT 

dacva.

1999 wels miRebul iqna qalTa dis-

kriminaciis akrZalvis konvenciis 

(CEDAW) fakultatiuri oqmi. masSi 

mo cemulia individualuri saCivre-

bis ganxilvis sistema, aseve gamoZiebis 

procedurebi.118 es instrumenti iZleva 

konvenciiT gaTvaliswinebuli ekono-

mikur, socialur da kulturul ufle-

baTa darRvevis faqtebis gasaCivrebis 

SesaZleblobas.119 winsvla SeiniSneba 

regionalur donezec. 1998 wlis seqtem-

berSi amoqmedda evropis socialuri 

qartiis mesame damatebiTi oqmi, romel-

ic masSi asaxul socialur uflebebTan 

dakavSirebiT iZleva koleqtiuri sa-

Civris wardgenis SesaZleblobas. garda 

amisa, 1988 wels miRebul iqna ameri-

kuli konvenciis san-salvadoris oqmi 

ekonomikuri, socialuri da kulturu-

li uflebebis Sesaxeb.120 es dokumenti 

aseve uzrunvelyofs individualuri 

saCivrebis wardgenis SesaZleblobas 

ganaTlebisa da profesiuli kavSirebis 

Seqmnis uflebebis darRvevasTan dakav-

SirebiT.121

amavdroulad, adamianisa da xalxTa 

uflebebis afrikuli qartia122 Seicavs 

amerikuli da evropuli modelebis ms-

gavs ekonomikur, socialur da kul-

turul uflebaTa mTel jgufs. garda 

amisa, qartiis Tanaxmad, afrikuli komi-

sia uflebamosilia miiRos saCivrebi am 

uflebebis darRvevebTan dakavSirebiT 

kerZo pirebisagan da arasamTavrobo 

organizaciebisagan. im saCivrebis mcire 

odenobidan, romlebic ganixila komisi-

am, ramdenime exeba socialur da ekono-

mikur uflebebs. magaliTad, zairis wi-

naaRmdeg komisiam sakuTar gancxadebaSi 

daafiqsira Semdegi: `saxelmwifos uun-

aroba, uzrunvelyos ZiriTadi momsax-

urebis, sasmeli wylis, eleqtroenergi-

is, samedicino saSualebebis, miwodeba~, 

aris afrikuli qartiis me-16 muxlis, 

janmrTelobis uflebis, darRveva.123

adamianis uflebaTa evropuli sasa-

marTlos ukanaskneli gadawyvetilebe-

bi xasiaTdeba e.w. `integrirebuli mi-

d   gomiT~, rac gulisxmobs ekonomiku-

ri da socialuri uflebebis mimarT 

samoqalaqo da politikuri uflebebis 

dacvis meqanizmis gamoyenebas.124 sasa-

marTlom aRniSna: `miuxedavad imisa, rom 

konvencia gansazRvravs ZiriTad samo-

qalaqo da politikur uflebebs, maTi 

umravlesoba ekonomikuri da social-

uri xasiaTisaa... amgvarad, konvencia 

SesaZlebelia ganimartos ise, rom moic-

vas ekonomikuri da socialuri ufle-

bebis sfero; am uflebaTa xasiaTi ki ar 

unda gaxdes amgvari interpretaciis 

damabrkolebeli faqtori. ar arsebobs 

wyalgamyofi socialur uflebebsa da 

konvenciiT dacul uflebebis sferos 

Soris~.125

amave dros, gasaTvaliswinebelia 

erovnuli sasamarTloebis midgoma eko-

nomikuri, socialuri da kulturuli 

uflebebis sasamarTlo gziT dacvasTan 

dakavSirebiT. ekonomikuri, social-

uri da kulturuli uflebebis dacvis 

Sesaxeb saerTaSoriso paqtis miRebis 

dRidan iyo ramdenime SemTxveva, rode-

sac erovnulma sasamarTloebma ganix-

iles saxelmwifos valdebulebis arsi 

paqtisa da komitetis zogadi komentar-

ebidan gamomdinare. magaliTad, 1985 

wels indoeTis uzenaesma sasamarTlom 

daaskvna, rom cxovrebis ufleba moicav-
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da sacxovrebeli pirobebis qonis ufle-

basac, iZulebiTi gamosaxlebis dros ki 

mosarCeleebis mimarT darRveuli iyo 

swored es ukanaskneli ufleba.126  gruT-

bumis (Grootboom) saqmeSi samxreT afri-

kis sakonstitucio sasamarTlom gani-

xila adekvaturi sacxovrebeli adgilis 

qonis ufleba da aRniSna, rom, marTalia, 

saxelmwifosTvis Zalian rTulia, yvela 

uzrunvelyos adekvaturi sacxovre-

beli garemoTi, magram `es aris adamianis 

ufleba da konstitucia avaldebulebs 

saxelmwifos, uzrunvelyos misi dacva. 

es aris Sesasruleblad savaldebulo 

moTxovna~127

yovelive zemoaRniSnulidan gamom-

dinare, naTelia, rom adamianis ufle-

baTa samarTlis ganviTarebasTan erTad, 

ekonomikuri, socialuri da kulturu-

li uflebebis arsi gaxda ufro zusti da 

konkretuli. komitetis zogadi komen-

tarebis, maastrixtis saxelmZRvanelo 

miTiTebebisa da limburgis principe-

bis analizidan gamomdinare, gamoikveTa 

valdebulebis samarTlebrivi bunebis 

arsi da ganisazRvra am valdebulebe-

bis SesaZlo darRvevebic. garda amisa, 

ekonomikuri, socialuri da kulturuli 

uflebebis asaxvam sxvadasxva erovnul, 

regionalur da saerTaSoriso kanon-

mdeblobaSi garkveulwilad Seasusta 

Teoria imis Sesaxeb, rom es uflebebi 

ar aris sasamarTlos gziT dacvadi uf-

le bebi, Tumca saerTaSoriso arenaze 

Znelad moipoveba sazedamxedvelo meqa-

nizmi, romelic ganmartavs, aris Tu ara 

aRniSnuli uflebebi sasamarTlos gziT 

dacvadi. swored amitomac ar arsebobs 

gadaxvevis debulebis arsebobis aucile-

bloba. rogorc profesori higinsi  aR-

niSnavs, ekonomikuri, socialuri da 

kulturis uflebebis Sesaxeb saerTa-

Soriso paqtSi gadaxvevis debulebis 

ararseboba iribad adasturebs im midg-

omas, rom amgvari debuleba saWiro iqne-

boda mxolod im SemTxvevaSi, paqti rom 

moiTxovdes mkacr implementacias.128 

amgvarad, naSromis Semdegi Tavi Seexeba 

ekonomikuri, socialuri da kulturis 

uflebebis Sesaxeb saerTaSoriso paq-

tis fakultatiur oqms da imas, ra gav-

lena SeiZleba iqonios masSi gadaxvevis 

meqanizmis ararsebobam saxelmwifoTa 

gadawyvetilebaze, gaxdnen am protoko-

lis wevrebi.

4. ekonomikuri, socialuri 

da kulturuli uflebebis 

saerTaSoriso paqtis fakultatiuri 

oqmi: rogor moqmedebs gadaxvevis 

muxlis ararseboba saxelmwifoTa 

gadawyvetilebaze, miuerTdnen oqms

2008 wlis 18 noembers, mas Semdeg, rac 

adamianis uflebaTa sabWom miiRo, xolo 

mesame komitetma (socialuri, kulturu-

li da humanitaruli sakiTxebis Sesaxeb) 

daamtkica rezoluciis proeqti, gaeros 

generalur asambleas komitetma misca 

rekomendacia, mieRo ekonomikuri, so-

cialuri da kulturuli uflebebis 

saerTaSoriso paqtis fakultatiuri 

oqmi.129 oqmis Tanaxmad, kerZo pirebsa 

da jgufebs aqvT ufleba, waradginon 

saCivari saxelmwifos mier paqtiT nak-

isri valdebulebebis Seusruleblobis 

Sesaxeb.130 fakultatiuri oqmi ZalaSi 

Sedis me-10 saratifikacio sigelis de-

pozitarTan deponirebis Semdeg.131 2010 

wlis ivlisisTvis oqms xeli moawera 33-

ma saxelmwifom, xolo misi ratifikacia 

moaxdina mxolod orma.132 

fakultatiuri oqmi oficialu-

rad xelmosawerad gaixsna 2009 wlis 

martSi.133 paqtis SesaZlo darRvevebis 

SemTxvevaSi komunikaciis (saCivris) gag-

zavnis uflebasTan erTad oqmi moicavs 

Semdeg debulebebs:

e.w. `Sualeduri zomebis~ miRebis − 
SesaZleblobas. komitets SeuZlia 

monawile saxelmwifos gaugzavnos 

moTxovna saswrafo ganxilvis Se-

saxeb. am gziT monawile saxelmwifos 

SeuZlia miiRos iseTi Sualeduri 

zoma, romelic dazaralebuls Ta-

vidan aacilebs savaraudo darRveve-

bisagan gamowveul gamousworebel 

zians.
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oqmi aseve afuZnebs mokvlevis pro-− 
ceduras, romlis Tanaxmadac, Tuki 

komiteti miiRebs sando informa-

cias paqtis mZime an sistematuri 

darRvevebis Sesaxeb, komiteti in-

formaciis gadamowmebis procesSi 

TanamSromlobisTvis iwvevs am mo-

nawile saxelmwifos da bolos warad-

gens daskvnebs miRebuli informaci-

is safuZvelze. mokvleva SeiZleba 

aseve moicavdes vizits am monawile 

saxelmwifoSi.

oqmi saxelmwifoebisgan moiTxovs − 
yvela saTanado zomis miRebas, ra-

Ta misi iurisdiqciis qveS myofi 

adamianebis mimarT ar ganxorci-

eldes arasaTanado mopyroba an da-

Sineba maT mier, oqmis Sesabamisad, 

komitetisaTvis gagzavnili saCivris 

gamo.

oqmi komitets aZlevs uflebas, 

mxa reebs SesTavazos Tavisi samsaxuri 

saqmis mSvidobianad gadawyvetis mizniT 

paqtiT uzrunvelyofili uflebebis pa-

tiviscemis safuZvelze.

fakultatiuri oqmis miReba da misi 

xelmowerisTvis gaxsna iyo didi winga-

dadgmuli nabiji saerTaSoriso doneze 

ekonomikuri, socialuri da kulturu-

li uflebebisTvis aRsrulebadi xasi-

aTis miniWebis kuTxiT. Seiqmna organo, 

romelsac aqvs eqskluziuri uflebam-

osileba, ganixilos es sakiTxi. luis 

arbori xazs usvams oqmis mniSvnelobas 

da aRniSnavs, rom `oqmi qmnis mniSvnelo-

van platformas im darRvevaTa gamov-

lenisaTvis, romlebic xSirad dakav-

Sirebulia siRaribesTan, diskriminacia-

sa da uyuradRebobasTan da, romlebsac 

dazaralebulebi xSirad usityvod da 

uimedod itanen. igi saSualebas aZlevs 

pirebs, romlebic sxva SemTxvevaSi Se-

iZleba izolirebulni da uZlurni yo-

filiyvnen, saerTaSoriso sazogadoe-

briobas acnobon maTi mdgomareobis 

Sesaxeb. 1966 wels, ori ZiriTadi saerTa-

Soriso paqtis miRebis Semdeg, ekonomi-

kuri, socialuri da kulturuli ufle-

bebis darRvevis SemTxvevaSi saCivris 

wardgenis proceduris ararseboba iyo 

erTgvari Cavardna adamianis uflebaTa 

dacvis saerTaSoriso sistemaSi.134

dokumenti xelmosawerad gaixsna 

avtorebis mier misi pirveli proeqtis 

SemuSavebidan aTi wlis Semdeg – es faqti 

miuTiTebs, rom saxelmwifoebs fakulta-

tiuri oqmis miRebis politikuri neba ar 

gamoumJRavnebiaT. zemoaRniSnuls isic 

adasturebs, rom 2008 wels misi miRebis 

dRidan mxolod orma saxelmwifom moax-

dina dokumentis ratificireba.

sainteresoa, mas Semdeg, rac oqmi 

ZalaSi Seva, rogor moiqcevian saxelm-

wifoebi, romlebmac xeli moaweres da 

moaxdines oqmis ratificireba paqtidan 

gadaxvevisa da SezRudvis meqanizmebTan 

mimarTebiT da ra pozicias daikavebs 

komiteti amgvar qmedebebTan dakavSire-

biT. Tu komiteti paqtis me-4 muxlis 

mimarT gamoiyenebs mkacr da teqstis 

sityvasityviTi ganmartebis meTods da 

daadgens, rom paqtidan gadaxveva dauS-

vebelia omis, Sida daZabulobis, ajanye-

bebis da bunebrivi katastrofebis 

dros, maSin arsebobs safrTxe imisa, rom 

saxelmwifoebs ar gauCndeT politi-

kuri neba, gaxdnen oqmis monawile mxare 

an, SesaZloa, maT srulad ar Seasrulon 

komitetis rekomendaciebi. Tumca am 

etapze rTulia iTqvas, ra pozicias da-

ikaveben sxva komitetebi da saxelmwi-

foebi.

daskvna

miuxedavad Tavdapirveli winaaRm-

degobebisa, ukanaskneli 20 wlis gan-

mavlobaSi ekonomikurma, socialurma 

da kulturulma uflebebma sakuTari 

adgili daimkvidres adamianis ufle-

baTa samarTalSi, rac aqtiuri Carevis 

Sedegia sxvadasxva saerTaSoriso sub-

ieqtis, gaeros saxelSekrulebo or-

ganoebis, gaeros adamianis uflebaTa 

komisiis, qvekomisiisa da misi speciali-

zebuli saagentoebis, mxridan. aranak-

leb mniSvnelovania evropis, afrikisa 

da amerikis am sam ZiriTad regionalur 

sistemaSi samarTlebrivi regulirebis 

Semdgomi ganviTareba, iseve, rogorc 
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sazedamxedvelo organoebis mier gaweu-

li uzarmazari Zalisxmeva mniSvnelovani 

precedentuli samarTlis damkvidrebis 

kuTxiT, araferi rom aRar vTqvaT saer-

TaSoriso da erovnuli arasamTavrobo 

organizaciebis mier gamoCenil yura-

dRebaze. Tavdapirvelad es uflebebi 

ar gamoirCeodnen mkacri samarTlebri-

vi bunebiT (stricto sensu), aramed iyvnen 

programuli xasiaTis politikuri miz-

nebi, standartebi, romelTa miRweva 

unda momxdariyo TandaTanobiT, mTeli 

saerTaSoriso sazogadoebis urTierT-

TanamSromlobis gziT. 1966 wels, paq-

tis miRebis Semdeg ki, am uflebebma 

garkveulwilad moipoves aRsrulebadi 

da sasamarTlos gziT dacvadi uflebeb-

is statusi. paqtis fakultatiuri oqmis 

SemuSavebam, romelic uzrunvelyofs 

individualuri saCivrebis wardgenis 

meqanizms, da 2009 wlis martSi misma xe-

lmosawerad wardgenam kidev erTxel 

daamtkica usafuZvloba im mosazrebebi-

sa, romelTa mixedviTac SeuZlebeli iyo 

am uflebaTa sasamarTlo gziT uzrunve-

lyofa da dacva.

miuxedavad miRwevebisa, gansakuT-

rebuli mniSvneloba eniWeba oqmis xe-

lmowerasa da ratifikacias, radganac 

es uflebas miscems kerZo pirebsa da 

jgufebs, waradginon saCivrebi saxelm-

wifos winaaRmdeg paqtidan gamomdinare 

valdebulebebis SesaZlo darRvevebTan 

dakavSirebiT. garda amisa, igi aniWebs 

komitets uflebamosilebas, gamoiye-

nos paqtis realur cxovrebaSi ganxor-

cielebis Sesabamisi meqanizmi, Tundac 

saxelmwifoebisaTvis micemuli reko-

mendaciebis gziT.

erT-erTi mTavari gamowveva, ro-

mel zec komitetsa da saerTaSoriso 

Ta namegobrobas mouwevs pasuxis gace-

ma, aris is, Tu rogor SeZlebs komisia, 

SeinarCunos paqtis mkacri interpreta-

cia (zogadi komentarebis msgavsad), da 

uzrunvelyos saxelmwifoebis mxridan 

misi rekomendaciebis Sesruleba da gaT-

valiswineba.

mniSvnelovani sakiTxia saxelmwi-

foTa interesebis gaTvaliswineba Sei-

araRebuli konfliqtebis, sagangebo 

mdgomareobisa da bunebrivi katastro-

febis dros. komitetma Tavi ar unda 

aaridos aRniSnuli sakiTxis ganxilvas 

da garkveulwilad neba unda darTos 

saxelmwifoebs, gamoiyenon saerTaSori-

so samarTlis zogadi principi – fors-

maJori, maSin, rodesac aucilebeli xdeba 

negatiuri nabijebis gadadgma bunebrivi 

katastrofebisa da Sida SeiaraRebuli 

konfliqtebis dros. amasTan, komitetma 

unda uzrunvelyos, rom saxelmwifoeb-

ma, yvela viTarebaSi, aRiaron da daic-

van paqtiT gaTvaliswinebuli ZiriTadi 

valdebulebebi. rogorc ignasio saizma 

aRniSna, ekonomikuri da socialuri 

uflebebis ganviTarebis progresi, sasa-

marTlo gziT uzrunvelyofis kuTxiT, 

dResdReobiT CamorCeba sajaro poli-

tikis ganviTarebas.135 amgvarad, aRniS-

nuli problemis daZleva saxelmwifoe-

bisa da komitetis mxridan moiTxovs 

Zalisxmevas, sadac fakultatiur oqms 

eqneba gansakuTrebuli misia.
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Introduction
Over the past 40 years, human rights law 

became established as one of the fastest de-
veloping fi elds of international law. The num-
ber of instruments adopted on universal and 
regional levels is beyond imagination. These 
instruments deal with separate rights and 
freedoms and also represent a compilation of 
these rights. The adoption of two human rights 
covenants in 1966 represented a benchmark 
achievement for the development of the human 
rights system worldwide. Initially the decision 
of the Drafting Committee had been to adopt 
one document that would have dealt both with 
civil and political, as well as economic, social 
and cultural rights, however, in 1952 it was de-
termined to draft two separate instruments.1

The present paper deals with International 
Covenant on Economic, Social and Cultural 
Rights (hereinafter ICESCR / Covenant), par-
ticularly with the issue that unlike other human 
rights treaties, the instrument does not em-
body a derogation clause, which state parties 
can invoke in exceptional and emergency situ-
ations, such as armed confl icts and natural di-
sasters. Hence, the paper analyzes how state 
interest to provide public security or to defend 
its national interests can be accommodated in 
the Covenant.

For this reason, we must fi rst explore 
what the concept of derogation is, how it is un-
derstood and used in human rights law, what 
the situations in which it may be invoked are, 
which criteria it should satisfy, and what the 
possible threats of its use are. The second 
chapter is dedicated to the actual analyses of 
Article 4 (limitation clauses) of the Covenant; 

under which circumstances it may be appealed 
to and how the Committee has dealt with such 
cases. Additionally, the public international law 
notion of force majeure is scrutinized and con-
tended that it may be applied to human rights 
treaties since it represents one of the general 
principles of international law. 

The third chapter concerns the debate re-
garding the difference in the nature of rightsin 
the two human rights Covenants and their 
infl uence on the absence of the derogation 
clause in the instrument. The last chapter 
deals with new developments in the area of 
economic, social and cultural rights; in particu-
lar, the adoption of the Optional Protocol to the 
Covenant and how the absence of a deroga-
tion clause may affect the political will of states 
to become part of it.

1. THE CONCEPT OF DEROGATIONS AND 
THEIR PLACE IN HUMAN RIGHTS LAW

Since the adoption of the Universal 
Declaration of Human Rights (UDIHR) in 
1948, the standing of individuals as subjects 
of international law has irreversibly altered 
and the position of the individual in interna-
tional law and human rights law has particu-
larly started to improve. It is understood that 
the traditional views of the individual and their 
identifi cation to nationality is not in favor of the 
person. 2 Followed by the consequent adop-
tion of a series of human rights treaties in dif-
ferent legal systems,3 human rights law has 
become established as one of the most impor-
tant, powerful and fastest growing branches 
of international law. By signing and ratifying 
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these instruments, states are obligated to fully 
implement, respect, fulfi ll, protect and provide 
the rights and freedoms embodied in them.4 

Under both general international law and 
human rights treaties, States Parties to in-
ternational treaties have the right in certain 
circumstances to omit certain obligations 
emanating from instruments.5 Such actions 
are understood to be the right of executive to 
restrict or suspend basic rights during times 
of war or other catastrophic situations.6 This 
is done in order to accommodate the sover-
eign right of a government to maintain peace 
and order during public emergencies, and the 
protection of the individual’s rights from abuse 
from the state.7 At the same time, Prof. Nowak 
compares this constitutional right of state of 
emergency to the individual’s right of self-
defence under criminal law8

In theory and practice of human rights law, 
there are several methods for governments 
to accommodate their obligations under 
human rights documents and the need to 
address possible deteriorating and dangerous 
situations in the country, including denunciating 
a treaty, making reservations and interpretative 
declarations, along with “clawback” clauses9 
and derogations.10 The present paper will focus 
mainly on the notion of derogations and their 
place in human rights documents, particularly 
in the ICESCR.

It should be noted, that derogation as a 
technique of accommodating needs sought in 
these cases is not between the state and the 
individual; rather, it is between the individual’s 
rights and freedoms and the rights and free-
doms of the community at large.11 This latitude 
is given to states since it is understood that 
in certain cases, such as war or other types 
of public emergencies, they will not be able to 
fully adhere to their obligations stipulated in the 
documents; therefore, the provisions of a der-
ogation clause allow a suspension or breach 
of certain obligations in circumstances of war 
or public emergency, which would otherwise 
be imputable to states.12 This possibility is pro-
vided for states in order to strike a fair balance 
between improving protection of human rights, 
on one hand, and the reasonable needs of the 

state to perform its public duties for the common 
good, on the other.13 This right of derogation is 
provided for by the majority of human rights 
treaties, such as, the International Covenant 
on Civil and Political Rights14 (ICCPR), the 
American Convention on Human Rights,15 and 
the European Convention on Human Rights 
and Fundamental Freedoms16 (ECHR).

One of the main setbacks and points of 
contention for using derogations is that in sev-
eral instances, a tendency to misuse this tool 
has been observed, when states of emergency 
and other methods of accommodating states’ 
needs have become a “normal” form of exer-
cising state authority.17 Prof. Nowak suggests 
that in order to avoid this tendency, derogation 
clauses in human rights treaties should walk 
hand in hand with supervision and should be 
limited to certain conditions.18 These condi-
tions include the defi nition of emergency, cer-
tain technical requirements, such as public 
proclamation of the state of emergency, and 
the identifi cation of those non-derogable rights 
from which no derogation can be made even 
in emergency situations.19

Analyzes of derogation clauses of various 
human rights instruments reveal that while 
they are generally quite similar, they also dif-
fer. For example, under ICCPR, a state can 
use derogation only in time of a public emer-
gency, which threatens the life of the nation. 
Measures taken to exercise the right of dero-
gation should comply with the following crite-
ria: 1. They should be strictly required by the 
exigencies of the situation; 2. They should not 
confl ict with the state’s other obligations under 
international law; 3. They should not involve 
discrimination based solely on race, color, sex, 
religion, language or social origin.20 In addi-
tion, the article provides for the UN Secretary 
General immediately notifi ed of which rights 
were derogated from, with detailed explana-
tions of the cause. The Secretary General 
should also be informed about the date of 
terminating the derogation. 21 The article also 
enumerates non-derogable norms.22

Article 15 of the ECHR prescribes that 
State parties can derogate from their obli-
gation under the Convention in time of war 
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or other public emergencies that threatens 
the life of a nation. The measures taken by 
states should be strictly proportional and they 
should not contravene the State’s other obli-
gations under international law.23 Like ICCPR, 
the ECHR also requests states to inform the 
Secretary-General of the Council of Europe of 
cases of derogating and the reasons thereof.24 
Moreover, similarly to ICCPR, the ECHR also 
has a non-derogable rights listing,25 however, 
as noted by some scholars, this is a more re-
strictive catalogue of non-derogable essential 
rights.26

The aforementioned requirements are 
very well summarized by Judge Higgins, who 
emphasized that derogations to human rights 
obligations should be acceptable only if events 
make them necessary and if they are propor-
tionate to the dangers that those events rep-
resent. They should also be scrutinized by the 
international community to analyze the prac-
tice. 27

The essential feature in understanding the 
importance of derogations in human rights law 
is when and in what circumstances they can 
be invoked. As previously mentioned, it is gen-
erally permitted to derogate from obligations 
in cases of war28 and public emergencies that 
threaten the life of a nation. As noted by Prof. 
Nowak, nearly every state that made deroga-
tions under Art. 4 of the ICCPR, justifi ed their 
action by claiming domestic emergency.29 

At the same time, wars and internal dis-
turbances of armed character are not the only 
public emergencies. Natural disasters internal 
disturbances and dissension, to some extent, 
can also serve as a basis to invoke the dero-
gation clause,30 as noted in the process of the 
drafting of the ICCPR:

“The main concern was to provide for a 
qualifi cation of the kind of public emergency in 
which a State would be entitled to make dero-
gations from the rights concerned in the cov-
enant which would not be open to abuse, The 
… wording is based on the view that the public 
emergency should be of such a magnitude as 
to threaten the life of a nation as a whole.” 31

In analyzing this issue, it is important to 
review case-law of the European Court of 

Human Rights (ECtHR), as the derogations 
provision has been extensively dealt with by 
the Court, which sets criteria and assists in un-
derstanding the meaning of the provision.32

In one of its earlier case-law dealing with 
this issue, the Court in Lawless, defi ned public 
emergency as “threatening the life of the na-
tion” as an “exceptional situation of crises or 
emergency, which affects the whole popula-
tion and constitutes a threat to the organized 
life of the community of which the state is 
composed.”33

In the Greek case, European Commission 
of Human Rights further elaborated criteria 
for public emergency as that which would en-
danger the life of the nation. The Commission 
observed that such a situation: 1. should actu-
ally be imminent; 2. its effects must cover the 
whole nation; 3. continuance of the organized 
life of the community must be threatened; 4. 
the danger or crisis should be of such mag-
nitude that normal measures or restriction 
permitted by the convention are plainly inad-
equate. 34 

In Ireland v. United Kingdom, the British 
derogation from the ECHR was approved by 
both the Commission and the Court. The Court 
also underlined that public emergency could 
presumably exist if the emergency appears to 
be confi ned to one part of the country, such as 
particular provinces, cantons etc.35 Thus, the 
Court emphasized that a geographically lim-
ited emergency may exist.

As noted by Judge Buergenthal, these 
defi nitions and tests can be applied with equal 
justifi cation to the identical language in Art. 4 
of the ICCPR.36

At the same time, invocation of deroga-
tions on the grounds of emergencies result-
ing from domestic unrest, guerilla war etc., 
currently represent the biggest threat to the 
sustainable application of human rights docu-
ments.37

Human rights bodies also tackle this prob-
lem in their process of evaluating states’ noti-
fi cations concerning derogations. The Human 
Rights Committee (HRC) expressed justifi ed 
doubts about the prolonged state of emer-
gency declared by the Chilean government, 
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while reviewing the country’s second periodic 
report.38 HRC enquired whether all the mea-
sures taken under the state of siege declared 
in 1976, were still being applied, or whether 
measures “intended to be limited in space 
and in time … had been transformed into in-
stitutional restrictions in force throughout the 
country for an indefi nite period” and required 
“convincing proof of the existence of a dan-
ger which could not be overcome in any other 
way” from the state .39 The latter questioning 
the validity is similar to the inquiry done by the 
Commission of Human Rights in the Greek 
case, when the Commission also doubted the 
existence of the emergency that threatened 
the life of the nation in Greece.40

In Landinelli Silva v. Uruguay, HRC ques-
tioned the margin or appreciation enjoyed by 
states and denounced Uruguay’s invocation of 
Art.4, when it found that “the State Party is du-
ty-bound to give a suffi ciently detailed account 
of the relevant facts when it invokes Article 
4(1)’ and that it is the Committee’s function 
‘to see to it that States parties live up to their 
commitments under the Covenant”41.

Human rights monitoring bodies do not 
always denounce the invocation of Art. 4 in 
cases of domestic tension. For example, in 
November 2007, Georgia submitted its dip-
lomatic communication to both the Council 
of Europe and the UN, concerning its deci-
sion to derogate from the rights of two instru-
ments. The State based its decision on the 
existence of a situation threatening the life of 
the nation, claiming massive demonstrations 
were transforming into an uprising directed 
towards changing the government by uncon-
stitutional means, as well as the necessity to 
avoid further disturbances in the country and 
ensure restoration of the rule of law and effec-
tive functioning of government institutions.42 
Both the Secretary General of the UN and the 
Council of Europe underlined that in the case 
of derogations, the state enjoys a wide margin 
of appreciation, however, this discretion was 
closely monitored by the international commu-
nity.43

To the international community, the after-
math of two World Wars acknowledged that 

the protection of individuals is one of the most 
sacred obligations of the states. The adop-
tion of a number of human rights instruments 
in European, American and African legal sys-
tems, as well as the negotiation of two cov-
enants on the universal level, enhanced the 
protection of human rights, which was initiated 
by the UDHR. By signing, ratifying and imple-
menting the provisions of these documents 
into national legislation, states reaffi rm their 
intention to adhere to these instruments. State 
practice crystallizes certain situations, how-
ever, when due to emergency circumstances, 
states are not able to safeguard these rights 
to individuals. Therefore, in order to accom-
modate these type of situations, human rights 
treaties include derogation clauses, by invo-
cation of which, states inform the international 
community that due to specifi c reasons and 
during a limited time, they will not be able to 
safeguard certain rights and freedoms of in-
dividuals for which states would have been 
responsible otherwise. The inclusion of this 
provision in the body of human rights instru-
ments was motivated by an objective reality, 
as not all rights and freedoms can be guaran-
teed all the time. Usually, documents include 
so-called non-derogable rights and freedoms 
that are exempt from derogation even in ex-
traordinary circumstances when other rights 
are not protected.

At the same time, the international com-
munity established supervision over such ac-
tions of states when the relevant human rights 
organs carefully scrutinize the reasons, rights, 
timeframe and the general circumstances of 
the invocation. As relevant practice has veri-
fi ed, these organs are very strict and limited 
in giving states discretion for the application of 
derogation clauses44

Unlike the ICCPR, IACHR and ECHR, the 
International Covenant on Economic Social 
and Cultural Rights does not include the dero-
gation clause, it is only restricted to limitations. 
Further chapters of this paper will analyze the 
reasons for such exclusion, as well as the 
modern day realities of the application of Art. 4 
of the Covenant.
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2. ACCOMMODATION METHOD FOR 
DEROGATIONS UNDER ICESCR: ANALYSES 
OF ARTICLE 4 OF THE COVENANT

a. Limitation Clause of the Covenant

Article 4 of the ICESCR prescribes that: 
The States Parties to the present 

Covenant recognize that, in the enjoyment of 
those rights provided by the State in confor-
mity with the present Covenant, the State may 
subject such rights only to such limitations as 
are determined by law only in so far as this 
may be compatible with the nature of these 
rights and solely for the purpose of promoting 
the general welfare in a democratic society.

The wording of the article makes it clear 
that it does not allow derogations and it ac-
commodates possible cases of diverging state 
practice through limitations45 which should be: 
1. Prescribed by law; 2. If the rights subject to 
limitation provide for it; 3. With an overall aim 
to enhance the general wellbeing and benefi t 
in the society.

Prescribed by law: Under this criterion it is 
understood that the law should be of a general 
application; it should be clear, precise and ac-
cessible and it should provide adequate safe-
guards and effective remedies against illegal 
or abusive imposition.46 Moreover, any dis-
crimination should not be arbitrary, unreason-
able, non-proportionate and discriminatory, as 
in human rights law in general.47

As to the second requirement, Limburg 
Principles explicitly indicate that a limitation 
should not be used so as to jeopardize the es-
sence of the rights concerned.48 This means 
that while applying limitations, states have a 
burden of proof that their actions are compat-
ible with the nature of limited rights.49

The requirement of promoting the wel-
fare of society is also refl ected in Limburg 
Principles, where it is interpreted that imposi-
tion of limitations by states should serve the 
general well-being of the people.50 Several 
commentators understand this criteria bars 
states from invoking such concepts as “na-
tional security” or “public order” as the legal 
basis for limitations, since they are not directly 
linked to the welfare of society and its indi-

vidual members.51 The same argument is ef-
fectively put forward by the Committee when 
examining state reports, emphasizing that in 
cases of armed confl icts, internal disturbances 
or riots, member states still have an obligation 
to comply with the provisions of Covenant.

For example, while analyzing the report of 
Iraq, the Committee noted that the Covenant 
was applicable before and during the armed 
confl ict with Islamic Republic of Iran; and even 
after Iraq’s occupation of Kuwait. It went fur-
ther when emphasizing that Iraq was under 
the obligation to act in full compliance with the 
instrument, even in the instance of embargo, 
though the Committee expressed its under-
standing over the diffi culties arisen with this 
respect.52

In the case of internal armed confl ict in 
Guatemala, the Committee noted that the 
existence of more than 20 years of confl ict 
precluded effective implementation of the 
Covenant, however, even in this case it em-
phasized that a state cannot justify its non-
compliance with its obligations by derogating 
from them.53 It was generally underlined by the 
Committee that armed confl icts hamper the 
protection and fulfi llment of human rights, yet 
despite this, member states should act in good 
faith and implement the Covenant.54 Moreover, 
the Committee also noted that because vulner-
able groups are especially at risk during such 
emergency situations, states should take all 
appropriate measures to provide the benefi ts 
of the instrument to them.55

To fully understand of the scope of Art. 
4 it would have been useful to have an au-
thoritative interpretation of the article by the 
Committee on Economic Social and Cultural 
Rights by issuing general comments. So far, 
the Committee has not drafted a General 
Comment concerning determination and in-
terpretation of the legal nature of Art. 4 provi-
sions. However, the Committee did try to shed 
the light on this issue while dealing with other 
articles. For example, when dealing with right 
to education and right to health, the Committee 
emphasized that the limitation clause is primar-
ily intended to protect the rights of individuals, 
rather than permit imposition of limitations by 
states. 56
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Hence, it has traditionally been the Com-
mittee’s position that any type of limitation to 
the rights of individuals exercised by govern-
ments should not be done isolated from the 
Covenant, but should be made with the idea 
of promoting the well-being of the nation as 
a whole and these limitations should be of 
a temporary character only and should fully 
comply with the criteria established therewith. 
The Committee has not yet elaborated on the 
General Comment for Art. 4 in order to clarify 
and interpret its legal nature, however, it ef-
fectively deals with it to some extent, in other 
general comments and examinations of state 
reports.

b. Principle of Force Majeure as a right 
to derogate

ICESCER does not embody explicit autho-
rization for states to derogate from their obliga-
tions under the instrument, even in such emer-
gency situations as armed confl ict or natural 
disaster.57 The same approach is taken by the 
Committee while assessing periodic reports of 
the State Parties under the Covenant.

Under international law, circumstances 
exist that preclude wrongfulness of an act of 
a state.58 Force majeure has long been ac-
cepted as such a measure.59 It involves a situ-
ation where a state is in effect compelled to 
act in a manner that contravenes its interna-
tional obligations.60 In particular, the Vienna 
Convention on the Law of Treaties prescribes 
that “[a] party may invoke the impossibility of 
performing a treaty as a ground for terminating 
or withdrawing from it …. If the impossibility is 
temporary, it may be invoked only as a ground 
for suspending the operation of the treaty”. 

61 Moreover, Articles on the Responsibility of 
States provide for the exemption of a state 
from its international responsibility “if the act is 
due to … occurrence of an irresistible force or 
of an unforeseen event, beyond the control of 
the State making it materially impossible in the 
circumstances to perform the obligation.”62

As noted by Professor Crawford, the con-
cept of force majeure is embodied in a num-
ber of international treaties governing differ-
ent aspects of international law,63 which helps 

confi rm the existence of a general principle 
of international law.64 The Permanent Court 
of International Justice in the Serbian Loans 
judgment already considered the concept a 
general principle of international law as early 
as 1929.65

It can be understood from the aforemen-
tioned that even though the ICESCR does not 
embody the derogation provision and makes 
no direct provision for the case of war or other 
public emergencies, international law provides 
states in extreme crisis situations with the pos-
sibility to refer to the notion of force majeure 
in order to justify their non-compliance with 
the Covenant obligations.66 However, in order 
to justify force majeure, states should comply 
with certain criteria.67

Professor Shaw asserts that there is a 
need for states to satisfy a high threshold for 
the invocation of this concept.68 Commentaries 
to the Draft Articles on State Responsibility pro-
poses the following criteria for this approach:
a. The act in question should be brought by 

irresistible force;
b. That is beyond the control of the Gover-

nment;
c. Which makes it materially impossible in the 

circumstances to perform an obligation.69

As indicated by the International Law 
Commission, material impossibility may arise 
due to a natural or physical event, human in-
tervention including armed confl ict, or some 
combination of the two.70 However, the corner-
stone of this notion is that “the situation must 
be irresistible, so that the State concerned has 
no real possibility of escaping its effects”.71 
Moreover, even in these cases, force majeure 
does not extend to situations brought about by 
the neglect or default of the State;72 or due to 
political or economic decrees or crises, where 
performance of an obligation becomes more 
diffi cult.73 According to the Rainbow Warrior 
Arbitration, the test of applicability of this 
doctrine is one of “absolute and material im-
possibility” and circumstances that rendered 
performance of an obligation more diffi cult or 
burdensome did not constitute a case of force 
majeure.74

Thus, it is evident that the criteria estab-
lished for force majeure – namely, absolute im-
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possibility of performing obligation - is stricter 
than derogation clauses in human rights trea-
ties that provide for emergency.75 As indicated 
by the report composed by a meeting of ex-
perts on rights not subject to derogation during 
states of emergency and exceptional circum-
stances, “derogations set a lower threshold 
for absolving a State of responsibility for non-
compliance with treaty than impossibility”.76 
Additionally, while drawing a difference be-
tween public emergency under human rights 
treaties and force majeure in international 
law, Svensson – McCarthy underline that non-
performance of international legal obligations 
must be due to irresistible force that leaves no 
choice of action to states, while the crisis situ-
ations covered by the concept of public emer-
gency in international human rights law do in 
most cases, though not always, present the 
responsible authority with a variety of means 
of how to manage the situation concerned. 
In other words, the human rights notion is of 
a more intentional voluntary nature that the 
general international law concept of force ma-
jeure.77

While analyzing the issue of the possibil-
ity of applying force majeure to the Covenant, 
Professor Sepulveda indicates that in the con-
text of the Covenant, this impossibility rule of 
force majeure means that in cases of war or 
other natural disasters, or even unforeseen 
economic crisis of great magnitude that make 
it impossible for states to comply with their 
obligations, states may preclude the wrong-
fulness of actions by referring to the notion of 
force majeure.78 However, she also notes that 
in circumstances of force majeure, state action 
should not be the reason of the impossibility 
to perform, and while invoking this notion, the 
state should still act in good faith, taking into 
consideration the general welfare of society.79

Therefore, it is generally underscored that 
force majeure is indeed a very extraordinary 
circumstances and it must be interpreted re-
strictively, in light of the object and purpose 
of the Covenant,80 since some provisions of 
the international law of treaties are not always 
well-suited to the application of human rights 
treaties.81

Hence, it can generally be summarized 
that if derogation from the Covenant is to be 
permitted and made under the rules of general 
international law, such derogation should com-
ply with the criteria of force majeure, which is 
stricter than the derogation criteria of “public 
emergency” in international human rights in-
struments; moreover in these cases, state ac-
tions should be directed towards promoting 
the general welfare of society. Such deroga-
tions, however, should generally comply with 
the principles of non-discrimination and pro-
portionality.82

Nevertheless, some commentators argue 
that due to the fl exibility of Art. 2(1), the limi-
tation clause of Art.4, ICESCR and the reser-
vations to the instrument, there are very few 
cases in which states will genuinely need to 
invoke force majeure.83

Moreover, if we subject make a detai led 
analyses of General Comments of the Com-
mittee, as well as other interpretative texts 
to the Covenant, it may be argued that the 
Covenant, notwithstanding harsh assessment 
showed by the Committee in its concluding 
observations, does not prohibit derogations 
from the instrument in cases of war or public 
emergency.

In its general comments, the Committee 
elaborated the concept of “core obligation” 
which is the minimum core content of rights 
that cannot be derogated from or limited. For 
example, the Committee underlined that the 
state “cannot, under any circumstances what-
soever, justify its non-compliance with the core 
obligations that are non-derogable”,84 and that 
ensuring these obligations is the raison d’être 
of the Covenant.85 Moreover, while dealing 
with right to health the Committee enumerated 
these core obligations:
“(a) To ensure the right of access to health 

facilities, goods and services on a non-
discriminatory basis, especially for vulner-
able or marginalized groups; 

(b) To ensure access to the minimum essen-
tial food which is nutritionally adequate 
and safe, to ensure freedom from hunger 
to everyone; 

(c) To ensure access to basic shelter, housing 
and sanitation, and an adequate supply of 
safe and potable water; 
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(d) To provide essential drugs, as from time to 
time defi ned under the WHO Action Pro-
gramme on Essential Drugs; 

(e) To ensure equitable distribution of all health 
facilities, goods and services; 

(f) To adopt and implement a national public 
health strategy and plan of action, on the 
basis of epidemiological evidence, ad-
dressing the health concerns of the whole 
population; the strategy and plan of ac-
tion shall be devised, and periodically re-
viewed, on the basis of a participatory and 
transparent process; they shall include 
methods, such as right to health indica-
tors and benchmarks, by which progress 
can be closely monitored; the process by 
which the strategy and plan of action are 
devised, as well as their content, shall 
give particular attention to all vulnerable 
or marginalized groups. 
44. The Committee also confi rms that the 

following are obligations of comparable prio-
rity: 
(a) To ensure reproductive, maternal (pre-na-

tal as well as post-natal) and child health 
care; 

(b) To provide immunization against the major 
infectious diseases occurring in the com-
munity; 

(c) To take measures to prevent, treat and 
control epidemic and endemic diseases; 

(d) To provide education and access to infor-
mation concerning the main health prob-
lems in the community, including methods 
of preventing and controlling them; 

(e) To provide appropriate training for health 
personnel, including education on health 
and human rights. ”86

Bearing in mind the aforementioned, 
the Maastricht Guidelines on Violations of 
Economic, Social and Cultural Rights tend to 
distinguish actions and omissions that amount 
to a violation of Covenant rights, the impor-
tance of differentiation of inability to comply 
with the obligations under the Covenant, and 
unwillingness of states to act in accordance 
with these obligations. 87 Furthermore, the 
guidelines note that “[a] State claiming that it 
is unable to carry out its obligation for reasons 
beyond its control has the burden of proving 

that this is the case”; and as an example of 
such inability, the need to close an educational 
institution after an earthquake was indicated.88 
Moreover, Principle 14 identifi es precisely 
that calculated obstruction or termination of 
the progressive realization of a right protect-
ed by the Covenant is prohibited, unless the 
State acts within a limitation permitted by the 
Covenant, or it does so due to a lack of avail-
able resources or force majeure.”89

Hence, it can be understood that although 
the text of the Covenant does not include 
any derogations clauses, the Committee in 
its observations is very clear to indicate that 
states cannot derogate from the instrument 
even in cases of armed confl ict and other 
public emergencies. Nevertheless, it is obvi-
ous that the Committee and jurists that drafted 
the Maastricht Guidelines, clearly recognize 
the right of states to invoke the force majeure 
clause as circumstances precluding wrongful-
ness; a right that currently represents the gen-
eral principle of international law.

Moreover, some commentators challenge 
a similar lack of explicit authorization of reser-
vations under the both ICESCR and ICCPR 
by arguing that “the absence of a provision [on 
reservations] does not mean that reservation 
to the Covenants are not admissible, but that 
the question is governed by the general rules 
of international law.”90 Therefore, the position 
seems to be that reservations are allowed to 
the extent that they are compatible with the 
object and purpose of the Covenants and it 
is up to the states to decide when they meet 
the test.91 The same rule can be applied to the 
derogation issue by borrowing the concept 
of force majeure from the international law of 
treaties.

3. REASONS BEHIND THE ABSENCE OF 
THE DEROGATION CLAUSE FROM THE 
COVENANT

While analyzing the issue of the applica-
bility of the Covenant to emergency situations, 
some commentators specifi cally note that the 
absence of the derogation clause is an inten-
tional omission and the Covenant’s protection 
also covers such situations as war or natural 
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disasters.92 However, other authors argue that 
due to the specifi city of the nature of rights un-
der the ICESCR, there is no need for dero-
gation, since the obligations in the Covenant 
are not legal obligations in strict sense, but 
are merely programmatic goals that should be 
achieved by the governments progressively.93 
In this chapter, these reasons and understand-
ings will be discussed.

One of the main reasons the Drafting 
Committee was asked to draft two separate 
documents in 1952, was that state delegations 
questioned the legal nature of their obligations 
under the ICESCR.94 While analyzing the posi-
tion of the states, it should be kept in mind that 
human rights treaties essentially have a differ-
ent place and aim in international law, since 
unlike other international treaties that create 
legal rights and obligations among states - 
the equal actors in international law95, human 
rights instruments tend to obligate states to 
protect and provide rights and freedoms to 
individuals residing on their territories. This 
makes it very clear that in the drafting process; 
states usually act especially careful when de-
fi ning their obligations under various human 
rights instruments. This was the precisely the 
case when drafting Art. 2 (defi ning the scope 
of legal obligation) under the Covenant. It was 
considered that since two documents provided 
different rights in nature, they required different 
methods of implementation.96 This idea was 
actively shared by different commentators. 
Scott notes that ICCPR provides for negative 
obligations to states, where obligations do not 
interfere with the enjoyment of rights; while the 
ICESCR embodies positive obligations; i.e. it 
obliges states to create these rights and to en-
sure them to individuals.97 At the same time, 
Alston emphasizes that one of the main obsta-
cles of acceptability of these rights is that they 
are vague and their legal nature is not precise, 
therefore, according to him, it is the job of the 
Committee to adequately respond to this is-
sue.98 He continues to explain this reason by 
noting that when the Covenants were drafted, 
in ICCPR’s case, they were based on the sub-
stantial national jurisprudence available in 
states, while in the cases of economic, social 
and cultural rights, the drafting Committee had 

to start from the scratch due to the absence of, 
or very limited character of such case-laws.99 
Thus, in many cases, obligations imposed by 
the Covenant seemed more demanding and 
substantial to states than certain government 
representatives expected.100

At the same time, Eide defi ned yet anoth-
er critical aspect of the nature of ICESCR; he 
noted that while economic, social and cultural 
rights exist and are broadly recognized, the 
corresponding obligations are not.101 Moreover, 
Craven further elaborates the question of ob-
ligations and notes that “in the context of obli-
gations … there has been a tendency to either 
exaggerate or underplay the precise situation 
with the effect of preventing a clear and un-
controversial picture from developing.”102 

As noted, there are different criteria as to 
how and why economic, social and cultural 
rights differ from the civil and political ones that 
were used by the authors in order to separate 
the two Covenants. Professor Sepulveda ana-
lyzes these arguments and proposes that the 
dichotomy of these two types of rights encom-
pass nearly every argument put forward by 
other commentators. According to the dichot-
omy, the nature of rights is: 1. Positive/nega-
tive; 2. Progressive/immediate; 3. Expensive/
cost-free; and 4. Vague/precise.103

Positive/negative: This has been one of 
the main arguments for delegations and com-
mentators who tried to distinguish between 
the two Covenants; recognizing that only 
negative obligations are to be understood as 
legal in nature.104 As noted by Sepulveda, this 
approach was especially evident in writings of 
1970s.105 However, the Committee itself rebut-
ted this approach, when noting that both cove-
nants include sets of positive and negative ob-
ligations.106 Furthermore, it was stressed that 
positive and negative duties are part of the 
requirement of both sets of rights and dividing 
them simply into positive or negative is an “ar-
tifi cial, simplistic and arid exercise.”107 As an 
example of this argument, it can be said that 
the right to food includes the right for everyone 
to procure their own food supply without inter-
ference, or the right to housing also includes 
the right not to be forcibly evicted.108
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Cost-free/expensive obligations: It has 
been continuously argued that civil and politi-
cal rights are cost-free, while economic, social 
and cultural rights are expensive.109 However, 
this argument is not independent and is closely 
related to the positive/negative obligations ar-
gument. And since the Committee has stated 
in numerous occasions that the ICESCR em-
bodies both sets of rights, this argument loses 
its acuteness. Nonetheless, it should always 
be kept in mind that for the full implantation 
of rights in the instrument, suffi cient fi nancial 
resources are needed. However this issue 
should not be the determining factor of the le-
gal nature of the right, since ICESCR also em-
bodies rights that are absolutely cost-free.

Progressive/immediate obligations: 
During the drafting process, delegations ar-
gued that the fact that the Covenant has to 
be implemented in a progressive manner, the 
nature of obligation is affected as it makes 
it diffi cult to fi nd the scope and extent of a 
state’s legal obligations.110 According to the 
Committee, progressive realization means the 
full realization of economic, social and cultural 
rights will not be achievable in a short period 
of time.111 Yet, the Committee also elaborates 
on the core minimum obligations of states that 
have immediate effect.112 Moreover, as noted 
by the Inter-American Commission on Human 
Rights, progressive realization of economic, 
social and cultural rights “does not mean that 
governments do not have the immediate ob-
ligations to make efforts to attain the full re-
alization of these rights”.113 Therefore, the ar-
gument that the Covenant the rights should 
not be considered legal because of their pro-
gressive nature misses the point of the object 
and purpose of the Covenant. The instrument 
understands the diffi culties and barriers that 
states have implementing its provisions, which 
is why it enters a realistic vision of the obli-
gations, while at the same time it enumerates 
quite precisely “core obligations” that states 
should comply with in all circumstances.

Vague/precise obligations: Arguments 
by supporters of this type of distinction are 
also very closely connected to the distinc-
tion of positive/negative obligations and they 
propose the idea that economic, social and 

cultural rights are some type of guidelines for 
actions of state and require only general, pro-
gressive and positive obligations, therefore, 
by their very nature they are drafted in general 
terms.114 However, the Committee also refuted 
this argument in its general comments, where 
the scope and nature of state obligations un-
der the Covenant are interpreted in detail and 
provide minimum core obligations that cannot 
be derogated from and are subject to imple-
mentation by all member states. 

Subsequently, as underlined by Sepulveda 
in retrospect, we can see that the majority of 
the Covenants’ drafters were mistaken in their 
belief that the two clusters of rights and obli-
gations they imposed were different in nature. 
While political, ideological and economic cir-
cumstances might be invoked to justify their 
limited view of the nature of human rights and 
duties, in the present level of the development 
of human rights law as a part of international 
law, it has been necessary to adopt a wider 
perspective and vision.115

Yet another criticism of the Covenant that 
leads delegations and scholars to argue over 
the absence of a derogation clause and a very 
narrow limitation formula, was an intentional 
measure. Although it was drafted as a legally 
binding document, the rights involved are not 
legal rights but are more of a political nature; 
so-called programmatic goals that states 
should have a progressive obligation to imple-
ment. These are not enforceable national and 
international judicial/quasi-judicial organs and 
thus they are non-justiciable rights, unlike the 
rights in the ICCPR.116 Without getting into 
much detail, this may have been the argument 
when the document was drafted or during its 
early period of implementation, however, re-
ality in this regard has somehow changed to-
day.

Human rights law, including the fi eld of 
economic, social and cultural rights, is not 
static, as it evolves over time and adapts to 
new realities.117 Several important instruments 
and mechanisms, both on the universal as well 
as regional levels, have been developed in the 
sphere of economic, social and cultural rights 
since the adoption of ICESCR that strengthen 
the legal nature of obligations and ensure that 
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these rights are fully implementable and justi-
ciable.

In 1999, the Optional Protocol to the 
Convention against Discrimination against 
Women (CEDAW) was adopted. This pro-
vided for a system of individual complaints 
as well as a procedure of enquiry. This instru-
ment enables complaints to be fi led on viola-
tions of economic, social and cultural rights 
safeguarded by the CEDAW.118 On a regional 
level there have been several improvements. 
In September 1998, the Third Additional 
Protocol119 to the European Social Charter was 
actualized and provides a collective complaint 
system for the social rights embodied therein. 
Moreover, in 1988 the San Salvador Protocol 
on Economic, Social and Cultural Rights to the 
American Convention was adopted.120 This in-
strument also establishes a system of individ-
ual complaints for the right to education and 
right to organize trade unions.121

Simultaneously, the African Charter on 
Human and People’s Rights122 contains a full 
range of economic, social and cultural rights 
similar to the European and American mod-
el. Moreover, under the Charter, the African 
Commission is empowered to receive com-
plaints from individuals and non-governmental 
actors concerning alleged violations of rights. 
Among the limited cases the Commission re-
viewed and dealt with were, violations of so-
cial and economic rights. For example, in a 
statement against Zaire, the Commission es-
tablished that “the failure of the government to 
provide basic services such as drinking water 
and electricity and shortage of medicine” con-
stituted a violation to the right to health, Art 16 
of African Charter.123

Recent jurisprudence of the European 
Court of Human rights has been characterized 
with using a so-called “integrated approach,” 
defi ned as the protection afforded by civil and 
political rights instruments to economic and 
social rights.124 In this regard, the Court provid-
ed that “[w]hilst the Convention sets forth what 
are essentially civil and political rights, many 
of them have implications of an economic or 
social nature, …. [therefore] the mere fact that 
the interpretation of the Convention may ex-
tend into the sphere of economic and social 

rights should not be a decisive factor against 
such an interpretation; there is no water-tight 
division separating that sphere from the fi eld 
covered by the Convention”.125

At the same time, the attention directed 
by national judiciary organs to the justiciability 
of economic, social and cultural rights should 
also be kept in mind. From the moment the 
ICESCR was adopted, there were a number of 
cases where national courts analyzed state ob-
ligations from the perspective of the Covenant 
and the General Comments on Committee. 
For instance, in 1985 the Supreme Court of 
India concluded that the right to live includes 
the right to livelihood, so in the case of [forced] 
eviction, petitioners will be deprived of latter.126 
In the Grootboom case, the Constitutional 
Court of South Africa dealt with the right to ad-
equate housing and although it noted that pro-
viding adequate housing to all those in need is 
an extremely diffi cult task for the state, it none-
theless declared that “these are rights and the 
Constitution obliges the state to provide them. 
This is an obligation that can and … [it] must 
enforce.”127

According to all the aforementioned, it is 
obvious that with the development of the hu-
man rights law, the scope of social, economic 
and cultural rights has become more pre-
cise and specifi c. Through the Committee’s 
General Comments, Maastricht Guidelines, 
and Limburg Principles, the legal nature of the 
obligation has been specifi ed and alleged vio-
lations have been defi ned. Moreover, through 
the application of economic, social and cultural 
rights by different national, regional and inter-
national bodies, the theory that these rights do 
not represent justifi able ones have been refut-
ed, at least to a certain extent. However, there 
is still an evident lack of supervisory mecha-
nisms on the international level that provide a 
basis to argue whether those rights are justi-
ciable or not; therefore, no additional deroga-
tion clause is needed. As noted by Professor 
Higgins, the absence of a derogation clause 
in ICESCR implicitly confi rms the view that 
such a clause should only be deemed nec-
essary where there are strong implementa-
tion provisions.128 Thus, the next chapter cov-
ers the future of the Optional Protocol to the 
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International Covenant on Economic, Social 
and Cultural Rights and what consequence 
the lack of a derogation clause can have for a 
states’ decision to become party to it.

4. OPTIONAL PROTOCOL TO ICESCR: 
HOW THE ABSENCE OF THE DEROGATION 
CLAUSE MAY AFFECT THE DECISION OF 
STATES TO JOIN IT

On November 18, 2008, after being ad-
opted by the Human Rights Council, the Third 
Committee (on social, cultural and humanitar-
ian issues) approved a draft resolution and 
recommended the General Assembly of the 
United Nations to adopt the Optional Protocol 
to the International Covenant on Economic, 
Social and Cultural Rights.129 Under the 
Optional Protocol, individuals and groups 
are granted the right to submit communica-
tions (complaints) concerning non-compliance 
of states with the Covenant.130 The Optional 
Protocol will enter into effect upon depositing 
the 10th instrument of ratifi cation to the deposi-
tary.131 As of July 2010, the instrument was 
signed by 33 and ratifi ed only by 2 states.132

The Optional Protocol was formally 
opened for signature in March 2009.133 Apart 
from receiving communications concerning al-
leged violations of the Covenant, the Protocol, 
provides for the following: 

The possibility of so-called “interim meas-− 
ures.” The Committee may transmit re-
quests to the State Party for urgent con-
sideration. In this way, the State Party can 
take such interim measures to avoid pos-
sible irreparable damage to the victims of 
alleged violations.
The Protocol also creates an inquiry pro-− 
cedure, stating that if the Committee re-
ceives reliable information indicating grave 
or systematic violations of the Covenant, 
the Committee shall invite that State Party 
to cooperate in the examination of the in-
formation and to this end, submit observa-
tions with regard to the information con-
cerned. The inquiry may include a visit to 
the territory of the State Party concerned.
The Protocol requires that States take − 
all appropriate measures to ensure that 

individuals under its jurisdiction are not 
subjected to any form of ill-treatment or 
intimidation as a consequence of commu-
nicating with the Committee pursuant to 
the Protocol.
It also enables the Committee to offer 

its offi ces so that concerned parties may at-
tempt to reach a friendly settlement on the 
basis of respect of the rights provided in the 
Covenant.

Adoption and opening for signature of the 
Optional Protocol was a big step forward in 
making economic, social and cultural rights 
enforceable on an international level, before 
the body intended to deal exclusively with 
them. The importance of the Protocol is very 
well summarized by Luise Arbour, when she 
noted that “[t]he Protocol will provide an impor-
tant platform to expose abuses that are often 
linked to poverty, discrimination and neglect, 
and that victims frequently endure in silence 
and helplessness. It will provide a way for in-
dividuals, who may otherwise be isolated and 
powerless, to make the international commu-
nity aware of their situation. Since the adop-
tion of the two core international human rights 
covenants in 1966, the lack of a complaint pro-
cedure for economic, social and cultural rights 
has been a missing piece in the international 
human rights protection system.”134

The fact that the instrument opened for 
signature 10 years after the authors elabo-
rated its fi rst draft, indicates that states had 
not demonstrated the political will to adopt an 
optional protocol. The above is also proven by 
the fact that since its adoption in 2008 only 2 
States ratifi ed it. 

It is of particular interest, once the Proto-
col enters into force, how states that signed 
and ratifi ed it deal with situations that will re-
quire derogations and limitations from the 
Covenant, and how the Committee assesses 
such actions. If the Committee proceeds with 
a strict, literal interpretation of Article 4 provi-
sions and argues that even in situations of war, 
internal tensions, riots and natural disasters 
states may not derogate from their obligations, 
it fi rst risks that states may become politically 
unwilling to become parties to the Protocol or 
that they may not comply fully with its recom-
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mendations. However, at this early stage, it is 
diffi cult to assess what attitude other Commit-
tees and States will have. 

CONCLUSION

Despite the initial reluctance, economic, 
social and cultural rights have attained quite 
a unique standing in human rights law in the 
past 20 years, due to the active engagement 
of international actors such as UN treaty bod-
ies, the UN Commission on Human Rights, 
Sub-Commission and its specialized agen-
cies. No less important is the further enhance-
ment of the legal framework in all three main 
regional systems of Europe, the Americas and 
Africa, as well as the enormous effort monitor-
ing bodies have taken by elaborating on com-
prehensive case-law, not to mention the tre-
mendous dedication international and national 
non-governmental organizations have shown. 
Initially not quite understood to be stricto sensu 
legal rights, they merely represented program-
matic – political goals; standards that had to 
be achieved progressively and in cooperation 
with the international community as a whole. 
However, after the adoption of the Covenant 
in 1966, these rights have come long way to 
establish themselves as the enforceable and 
justiciable rights, at least to certain extent. The 
elaboration and opening to signature of the 
Optional Protocol to the Covenant in March 
2009, in which the individual complaint sys-
tem has fi nally been put forward, once again 
proved that those who never believed in the 
justiciability of these rights were wrong.

Notwithstanding the achievements 
reached, the signing and ratifi cation proce-
dure of the Optional Protocol is of paramount 
importance, since it allows individuals and 
groups to submit communications concerning 

alleged violations of the Covenant on behalf 
of states. Moreover, it provides the Committee 
with an appropriate tool to enforce the provi-
sions of Covenant in real life, even by provid-
ing recommendations to States. This was the 
last piece of jigsaw that was lacking as several 
commentators noted. 

One of the main challenges, however, 
that the Committee and international commu-
nity face will be how the Committee manages 
to maintain its strict interpretation of the Cov-
enant (as has been the case with its General 
Comments), and ensure that its recommenda-
tions under the new instrument are indeed tak-
en into account and implemented by States.

Accommodating the needs of states 
which arise from cases of armed confl icts, 
public emergencies and natural disasters 
represents a signifi cant issue and the Com-
mittee must unavoidably deal with these situ-
ations, and to some extent, should allow the 
use of the principle of force majeure under 
the general principles of international law in 
cases when it is necessary to take deliberate 
retrogressive actions, that arise from natural 
disasters or internal armed confl icts. At the 
same time, the Committee should ensure that 
states recognize and adhere to the “core ob-
ligations” under the Covenant notwithstanding 
any circumstances. Taking into consideration 
all above-mention it could be concluded that 
as was noted by Ignazio Saiz the progress 
made in advancing the legal justiciability of 
economic and social rights, as for today, has 
not been matched in the arena of politics and 
public policy.135 Therefore, overcoming this 
gap is the crucial point to which both States 
and the Committee can substantially contrib-
ute and where the Optional Protocol can be a 
major instrument.
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Sesavali

2010 wlis 15 ivniss rasizmisa da 

Seuwynareblobis winaaRmdeg brZolis 

evropulma komisiam (SemdgomSi – `komi-

sia~) gamoaqveyna mesame perioduli mox-

seneba saqarTvelos Sesaxeb, romelic 

eyrdnoba komisiis 2009 wlis oqtombris 

vizits saqarTveloSi. am statiis mizania 

ganixilos komisiis mier momzadebuli 

samive moxseneba saqarTvelos Sesaxeb, 

raTa gamoavlinos komisiis TvaliT da-

naxuli is miRwevebi da xarvezebi, rom-

lebic ikveTeba saqarTvelos rasizmisa 

da Seuwynareblobis winaaRmdeg brZo-

lis gzaze.

saqarTvelosa da rasizmisa da Se-

uwynareblobis winaaRmdeg brZo lis ev-

ropuli komisiis Ta na m S romloba yov-

elTvis nayofieri iyo. evropuli komisia 

iyo erT-erTi pirveli im saerTaSoriso 

organizaciebidan, romelmac mouwoda 

ruseTis federacias, Seewyvita qarT-

veli warmoSobis mqone pirebis devna 

2006 wels. evropulma komisiam 2006 wlis 

18 dekembers Tavis specialur gancxade-

baSi dagmo ruseTis mier saqarTvelos 

moqalaqeebisa da eTnikuri qarTvelebis 

winaaRmdeg ganxorcielebuli masobrivi 

dakavebebi da deportaciebi, rac iwvev-

da am adamianebis uflebebis Selaxvas, 

Seviwroebasa da, zogierT SemTxvevaSi, 

sikvdilsac ki.1 

2002 da 2007 wlebSi komisiam geg muri 

vizitebi ganaxorciela sa qarTveloSi da 

gamoaqveyna Sesa ba misi perioduli mox-

senebebi. morigi viziti dagegmili iyo 

oTxwliani periodis gasvlis Semdeg,  2011 

wels, Tumca evropuli komisiis mesa me 

viziti saqarTveloSi dagegmilze adre 

ganxorcielda. es viziti Cveulebrivi ar 

yofila im gagebiT, rom komisia saqarT-

veloSi specialuri misiiT Camovida. 2008 

wlis ruseT-saqarTvelos omis Semdeg 

komisiam maleve gamoTqva survili, Ca-

mosuliyo saqarTveloSi da Seeswavla 

eTnikuri umciresobebis mdgomareoba, 

gansakuTrebiT ki ainteresebda osebis, 

afxazebisa da rusebis mdgomareoba. 

komisias hqonda logikuri eWvi, rom 

omis Semdgom periodSi SeiZleboda da-

w yebuliyo zemoxsenebuli umciresobe-

bis devna da maTi uflebebis masobrivi 

Selaxva.

saqarTvelom omisSemdgomi k ri zisis 

fonze rasizmisa da Seuw yna reblobis 

winaaRmdeg brZolis evropuli komisiis 

saqarTveloSi miReba 2009 wlis oqtom-

berSi SeZlo. komisiis wevrebs saSualeba 

miecaT, Sexvedrodnen saqarTvelos xe-

lisuflebis umaRles warmomadgenlebs 

da uSualod maTgan mieRoT informacia 

ganxorcielebuli reformebisa da mo-

mavali gegmebis Sesaxeb. komisiam konfi-

dencialuri Sexvedrebi gamarTa saqarT-

velos saxalxo damcvelTan, saxalxo 

damcvelTan arsebul religiuri da 

eTnikuri umciresobebis sabWoebTan da 

arasamTavrobo organizaciebTan. amas-

Tan, komisiam moinaxula iZulebiT gada-

adgilebul pirTa sacxovreblebi da 

pirispir gaesaubra devnilebs. yovelive 

babuca pataraia

rasizmisa da Seuwynareblobis winaaRmdeg 
brZolis evropuli komisiis mier Sefasebuli 

qarTuli tolerantoba
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zemoTqmulidan gamomdinare, ikveTeba, 

rom rasizmisa da Seuwynareblobis wi-

naaRmdeg brZolis evropul komisias 

srulyofili suraTi hqonda saqarT-

veloSi arsebul mdgomareobaze. 

15 ivnisiT daTariRebul pres-reliz-

Si evropis sabWo acxadebs, rom 2008 wlis 

agvistos movlenebs SesaZloa gamoewvia 

seriozu li eTnikuri daZabuloba, magram, 

`rogorc Cans, sazogadoebas Se uZ lia 

ganasxvavos politikuri mma r Tveloba 

da saqarTveloSi mcxo vrebi calkeuli 

individebi.~2 aR niSnuli cxadyofs, rom 

komisia sa qarTveloSi Camovida konk-

retuli mizniT, Seemowmebina aq mcxov-

rebi eTnikuri umciresobebis omisSem-

dgomi mdgomareoba, darRvevebis aR-

moCenis SemTxvevaSi, saerTaSoriso Ta-

namegobrobis yuradReba miepyro am dar-

Rvevebze da Sesabamisi rekomendaciebi 

gaewia saqarTvelos xelisuflebisaT-

vis. zemoT xsenebuli specifikuri dar-

Rvevebis arqonis gamo komisiis moxseneba 

ordinaruli gamovida, ufro meti, pozi-

tiuric ki, Tu gaviTvaliswinebT komisi-

isaTvis damaxasiaTebel kritikulobas. 

rasizmisa da Seuwynareblobis wi-

naaRmdeg brZolis evropuli ko misiis 

saqarTvelos Sesaxeb gamoqveynebuli pe-

rioduli moxsenebebis SedarebiTi ana-

lizi saSualebas mogvcems, gamovarkvi-

oT kavSiri xelisuflebis mier ganxor-

cielebul antirasistul politikasa da 

qveyanaSi arsebul tolerantobis maRal 

xarisxs Soris, ramac Tavidan agvacila 

omis Tanmxlebi eTnikuri daZabuloba. 

perioduli moxsene bebis SedarebiTi 

analizisas detalurad iqneba ganxilu-

li cvli lebebi Semdegi mimarTulebiT: 

ka nonmdeb loba, specializebuli orga-

noebi, cnobierebis amaRleba da ganaT-

leba.

rasizmisa da Seuwynareblobis 
winaaRmdeg brZolis               
evropuli komisia

1993 wels evropis sabWos wevri sa-

xel mwifos meTaurebi pirvelad Seik-

ribnen venis samitze. yofil iugosla-

viaSi ganviTarebuli movlenebis fonze, 

sabWoTa kavSiris daSlis Semdeg, evropis 

sabWosaTvis gansakuTrebulad priori-

tetuli gaxda erovnul umciresobaTa 

dacva. venis samitze xazi gaesva axali, 

konsolidirebuli evropis Seqmnas, sa-

dac evropis sabWom miiwvia axalwarmo-

qmnili evropuli saxelmwifoebi da dax-

mareba aRuTqva demokratiuli gardaqm-

nebis gzaze.3 

venis deklaraciis mesame danar-

Ti moicavs diskriminaciasTan brZo lis 

samoqmedo gegmas, romelic erT-erT 

komponentad iTvaliswinebs eqs per t-

Ta komitetis Seq mnas. komiteti Se is-

wavlis wevri saxelmwifoebis kanonm-

deblobas, politikas da yvela im Ro-

nis Ziebis efeqturobas, romelTac sa -

xelmwifo axorcielebs rasizmsa da 

SeuwynareblobasTan brZolaSi.4 aR niS-

nuli dokumenti daedo safuZvlad ra-

sizmisa da Seuwynareblobis winaaRmdeg 

brZolis evropuli komisiis Seqmnas. 

rasizmisa da Seuwynareblobis wi-

naaRmdeg brZolis evropuli ko misiis 

mandati da muSaobis Zi riTadi princi-

pebi ganisazRvreba 2002 wlis evropis 

sabWos ministrTa komitetis (2002)8 re-

zoluciiT.5 aRniSnuli dokumentis me-

11 muxli gansazRvravs komisiis moni-

toringis sagans – rasizmis, rasistuli 

diskriminaciis, qsenofobiis, antisemi-

tizmisa da Seuwynareblobis fenomens.6 

amave muxlis mixedviT, komisiam wevri 

saxelmwifos Sesaxeb moxsenebis momzade-

bisas, faqtobrivad, unda gaaanalizos 

arsebuli problemebi da warmoadginos 

rekomendaciebi maT gadasaWrelad.

rasizmisa da Seuwynareblobis 
winaaRmdeg brZolis evropuli 
komisiis saqarTvelos Sesaxeb 
gamoqveynebuli perioduli 
moxsenebebis SedarebiTi analizi

komisia, sxva qveynebis msgav sad, 

saqar Tvelos SemTxvevaSic ramdenime 

ZiriTad aspeqtze amaxvilebs yura-

dRebas. esenia: kanonmdebloba, special-

izebuli organoebi, samarTaldamcavTa 
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b. pataraia, rasizmisa da Seuwynareblobis winaaRmdeg brZolis evropuli komisiis mier Sefasebuli ...

qceva, informirebulobis amaRleba, 

ga naTleba da saxelmwifo enis codna. 

am sakiTxebs evropuli komisia yvela 

perioduli angariSis momzadebisas mi-

moixilavda. maTi SedarebiTi analizi 

saSualebas mogvcems, Tvali gavadevnoT 

progress da aRmovaCinoT xarvezebi.

kanonmdebloba

pirveli vizitis Semdeg komisiam 

saqarTvelos warudgina saerTaSori-

so xelSekrulebebis sia da mouwoda, 

SeerTeboda am instrumentebs7 da maTi 

implementaciis gziT uzrunveleyo ada-

mianis uflebaTa ukeTesi dacva rogorc 

qveynis SigniT, agreTve, saerTaSoriso 

Tanamegobrobis winaSe. re komendacia 

iTvaliswinebda iseT mniSvnelovan 

kon venciasTan Se er Tebas, rogoricaa 

`erov nul um ciresobaTa dacvis~ CarCo 

konven cia, Sesworebuli `evropis soci-

aluri qartiis~ ratificireba da a.S. 

saqarTvelom gaiTvaliswina ko misiis 

rekomendacia da SeuerTda rigs saerTa-

Soriso dokumentebisas, maT Soris: ̀ ada-

mianis uflebaTa dacvis evropuli kon-

venciis~ meTormete oqms, `adgilobrivi 

TviTmmarTvelobis erovnul qartias~, 

`erovnul umciresobaTa dac vis~ CarCo 

konvencias da sxva.8 dReisaTvis saqarT-

velos jer kidev ar aqvs savaldebulod 

aRiarebuli ramdenime mniSvnelovani 

saerTaSoriso instrumenti, maT Soris 

`evropuli qartia regionalur da um-

ciresobaTa enebis Sesaxeb~.9

rac Seexeba qveynis Sida kanonm-

deblobas, pirvel moxsenebaSi ko mi-

siam ara sakmarisad miiCnia diskri mi -

naciis akrZalva saqarTvelos sis x lis 

samarTlis kanonmdeblobis mi xed  viT, 

romelic dasjadad acxadebs Ta na s-

woruflebianobis da rRvevas, `ra mac ar-

sebiTad xelyo adamianis uf leba~10. komi-

siam aR niSna, rom Tanaswo r uflebiano-

bis darRvevis dadgenisaTvis aucile-

beli ar unda iyos adamianis uflebis 

arsebiTi xelyofa da saqarTvelos mou-

woda, SeemuSavebina rasobrivi SuRlis 

gaRvivebis amkrZalavi norma.11 

2003 wels, komisiis rekomenda ciis 

gaTvaliswinebiT, saqarTve los parla-

mentma Seitana axali muxli sisxlis 

samarTlis kodeqsSi, romlis mixedvi-

Tac dasjadi gaxada `qmedeba, Cadenili 

erovnuli an rasobrivi mtrobis an ganx-

eTqilebis Camogdebis, erovnuli pa-

tivisa da Rirsebis damcirebis mizniT, 

agreTve rasis, kanis feris, socialuri 

kuTvnilebis, erovnuli an eTnikuri war-

momavlobis niSniT adamianis uflebebis 

pirdapi ri an arapirdapiri SezRudva, 

anda imave niSniT adamianisTvis upira-

tesobis miniWeba.~12 muxli zogadi xa-

siaTisaa da praqtikulad nebis mi er ra-

sistul danaSauls miesadage ba, radgan 

krZalavs yvela moqmede bas an umoqmedo-

bas, romelic Cadenilia diskriminaciu-

li motiviT, pirdapiri an arapirdapiri 

saxiT da darRvevis dasadgenad ar aris 

saWiro raime saziano Sedegis dadgoma. 

142-e1 muxlis damatebiT saqarTvelos 

xe lisufleba miiCnevs, rom Seavso arse-

buli xarvezebi da ar apirebs kanonmde-

blobis ufro metad daxvewas; komisia ki 

kvlav moiTxovs iseTi calkeuli muxleb-

is Camatebas, romlebic akrZalavs rasis-

tul Seuracxyofas, rasistuli gancxa-

debebis gavrcelebas, rasistuli orga-

nizaciis xelmZRvanelobas da, zogadad, 

rasizmis motivaciis da mamZimebel ga-

remoebad gansaz Rv ras yvela danaSau-

lisaTvis.13 

specializebuli organoebi

komisia saqarTvelos Sesaxeb pi  rvel 

moxsenebaSi gamoyofs ramdenime speci-

alizebul organos, esenia:14

saxalxo damcveli.• 
adamianis uflebaTa da erov nebaT-• 
Soris urTierTobaTa saparlamento 

komiteti.

prezidentis TanaSemwis samsaxuri • 
erovnebaTSorisi urTierTobebis 

sakiTxebSi, romlis SemadgenlobaSic 

Sedian sazogadoebrivi organiza-

ciebis warmomadgenlebi, Seiqmna 1998 

wels.
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erovnuli uSiSroebis sabWos mdivnis • 
moadgilis posti adamianis ufle-

baTa dacvis sakiTxebSi, romelic 

Seiqmna 1997 wels.

meore periodul moxsenebaSi komisia 

miesalmeba axali specializebuli orga-

noebis warmoSobas saqarTveloSi, ker-

Zod esenia:15

saxalxo damcvelTan 2005 wels Seq-• 
mnili tolerantobis centri. to-

lerantobis centri or sabWos mo-

icavs: religiuri umciresobebisa da 

eTnikuri umciresobebisas. 

samoqalaqo integraciis sakiTx-• 
ebSi saxelmwifo ministris posti, 

romelic Seiqmna 2004 wels.

prezidentTan arsebuli sa mo qalaqo • 
integraciisa da Semwy nareblobis 

sabWo. Seiqmna 2005 wels.

mesame periodul angariSSic Cans axa-

li specializebuli or ga noebi:16

reintegraciis sakiTxebSi sa xel mwi-• 
fo ministris posti, ro melic Se-

iqmna 2008 wels.

prezidentis mrCevlis posti samo-• 
qalaqo integraciis sakiTxebSi, ro-

melic Seiqmna 2008 wels.

miuxedavad am mravalferovani spe-

cializebuli organoebisa, romlebic 

sxvadasxva dros sxvadasxva funqciis 

Sesasruleblad Seiqmna da romlebsac 

aerTianebT adamianis uflebaTa da eT-

noreligiuri umciresobebis dacvis 

mizani, evropis sabWo kvlav daJinebiT 

moiTxovs specializebuli damoukide-

beli organos daarsebas, komisiis me-2 

rezoluciis Sesabamisad.17 am rezo-

luciis mixedviT, damoukidebeli orga-

nos ZiriTadi funqciebia: rekomendacie-

bis momzadeba, maT Soris sakanonmdeblo 

cvlilebebTan dakavSirebiT, saCivre-

bis miReba, mtkicebulebebis moZieba, 

msxverplTa daxmareba, cnobierebis 

amaRlebis xelSewyoba da a.S.18 imave do-

kumentSi aRniSnulia, rom msgavsi or-

gano SesaZlebelia warmodgenili iyos 

rogorc ombudsmeni eTnikur sakiTxeb-

Si, rasobrivi Tanasworobis erovnuli 

komiteti, an rasizmTan brZolis cen-

tri.19 

ismis kiTxva, ramdenad praqti kuli 

iqneba kidev erTi axali specialize-

buli organos Seqmna? komisias samive 

vizitisas saqarTvelo axvedrebda axal 

an saxecvlil specializebul organos. 

axali instituciis Seqmna TavisTavad ar 

aris garantia adamianis uflebaTa ukeT 

dacvisa, gansakuTrebiT maSin, roca 

funqciurad msgavsi institutebi ukve 

arseboben. 

im fonze, sadac mravali speciali-

zebuli organo Cndeboda, ic vleboda 

da qreboda qarTul realobaSi, indi-

vidualuri saCivrebis ganxilvis kuT-

xiT flagmani saxalxo damcveli iyo; 

politikis gansazRvris kuTxiT ki ram-

denime organo paralelur reJimSi 

muSaobda. 2003 wels prezidentis brZa-

nebulebiT damtkicda `saqarTvelos mo-

saxleobis sxvadasxva jgufis uflebe-

bisa da Tavisuflebebis da cvis ganmt-

kicebis 2003-2005 wle bis samoqmedo 

gegma~, romlis Sesrulebis monitoringi 

da reportingi daevalaT prezidentis 

TanaSemwes ero vnebaTSorisi urTerTo-

bebis sakiTxebSi da erovnuli uSiSro-

ebis sabWos mdivnis moadgiles.20 Tumca 

vardebis revoluciis Semdeg qveyanaSi 

bevri instituciuri cvlileba ganxor-

cielda. zemoxsenebuli organoebidan 

pirveli saerTod gauqmda, meores ki 

funqciebi Seecvala. 2003-2005 wlebis 

samoqmedo gegmis Sesrulebis angariSi 

ar dawerila.

2005 wels Seiqmna samoqalaqo in-

tegraciisa da Semwynareblobis sabWo, 

romelsac daevala Semwyna reblobisa 

da samoqalaqo integ raciis Sesaxeb 

erovnuli koncef ciisa da samoqmedo 

gegmis Semu Saveba.21 2008 wels sabWos 

saTaveSi Caudga prezidentis mrCeveli 

sa moqalaqo integraciis sakiTxebSi. 

amjerad sabWom SeimuSava koncefcia da 

xuTwliani samoqmedo gegma, romelic 

mTavrobis dadgenilebiT damtkicda 

2009 wels.22 am dadgenilebiT reinte-

graciis sakiTxebSi saxelmwifo minis-
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tris aparati koordinacias gauwevs 

gegmis Sesrulebas da yovelwliurad 

angariSiT warsdgeba saqarTvelos mTav-

robisa da samoqalaqo integraciisa da 

Semwynareblobis sabWos winaSe. 

aRsaniSnavia is faqti, rom 2009 wli-

dan reintegraciis sakiTxebSi saxelm-

wifo ministrTan funqcionireba dai-

wyo uwyebaTaSorisma komisiam, romelic 

Sedgeba saxelmwifo organoebis warmo-

madgenlebisagan da monawileobas iRebs 

yovelwliuri samoqmedo gegmebisa da 

angariSebis SemuSavebaSi.23 reintegraci-

is sakiTxebSi saxelmwifo ministris 

aparatma samoqmedo gegmis Sesrulebis 

angariSi erTxel ukve warmoadgina 2009 

wlis maisi-dekembris mdgomareobiT.24 

yovelive zemoaRniSnulidan gamom-

dinare, Cans, rom koncefciisa da 

samoqmedo gegmis implementaciis mak-

oordinebeli organos roli reinte-

graciis ministris aparatma warmatebiT 

SeiTavsa. saqarTvelos specializebuli 

organoebis isto riulma mimoxilvam cx-

adyo, rom instituciis saboloo saxiT 

Camoyalibebasa da amuSavebas dro da 

gamocda sWirdeba. bevri idea ver ganx-

orcielda, magram sabolood erovnul 

doneze moqmedi wamyvani specialize-

buli organoebi mainc gamoikveTa. um-

ciresobaTa uflebebis ukeTesi dacvi-

saTvis sruliad axali organos Seqmnaze 

metad efeqturi SesaZloa arsebuli in-

stituciebis gaZliereba aRmoCndes.

ganaTleba

eTnikur umciresobaTa ganaTlebas, 

kerZod ki qarTuli enis codnis dabal 

dones, rasizmisa da Seuwynareblobis 

winaaRmdeg evropuli komisia erT-erT 

yvelaze mwvave problemad miiCnevs.25 Tu 

komisiis meore perioduli moxse neba 

aRniSnavda, rom erTianma erovnulma 

gamocdebma xeli SeuSala umciresobaTa 

warmomadgenlebis umaRles saswavleb-

lebSi moxvedras, gamoiwvia gonebrivi 

Zalis gadineba da, amasTan, qarTulis 

swavlebis arsebul gegmebs metad am-

biciurad afasebda,26 mesame moxsene-

baSi ganaTlebaSi miRweul progress 

`sanaqebos~27 uwodebs. 

qarTulma ganaTlebis sistemam sru-

liad gaiziara evropuli komisiis reko-

mendaciebi ganaTlebis sfe roSi da or 

weliwadSi SemoiRo: kvotireba umaRles 

saswavleblebSi eTnikur umciresobaTa 

sasargeblod, abiturientebs SesTavaza 

qarTuli enis mosamzadebeli kur sebi, 

zogadi unarebis Cabarebis SesaZlebloba 

mSobliur enaze da a.S. reformebi pozi-

tiurad aisaxa umciresobaTa warmomad-

genlebis raodenobis zrdaze umaRles 

saswavleblebSi. 

rac Seexeba saSualo ganaTlebas, 

unda aRiniSnos, rom orenovani swav-

lebis proeqti 2009 wlidan inicire-

bulia 40 saSualo skolaSi; xorciel-

deba qarTuli enis pedagogebis mudmivi 

gadamzadeba. amasTan, muSaoba mimdi-

nareobs saxelmZRvaneloebis daxvewaze. 

aSkaraa, rom ganaTlebis sferoSi dasa-

xuli gegmebi nabij-nabij xorcieldeba. 

imisaTvis, rom saqarTveloSi mcxovreb 

umciresobaTaTvis qarTuli enis codna 

problema aRar iyos, reformireba amave 

tempebiT unda gagrZeldes. aRniSnuli 

reformebis Sedegi ki sruli masStabiT 

maSin gamoCndeba, roca orenovanskola-

damTavrebuli moswavleebi konkuren-

cias gauweven qarTulskoladamaTavre-

bul abiturientebs misaReb gamocdebze.

evropuli komisia xazgasmiT aR-

niSnavs profesionalebisaTvis qa rTu-

li enis Seswavlis mniSvne lo bas da Su-

aleduri Semowmebis rekomendaciis 

saxiT28 xelisuflebas mouwodebs, gaa-

umjobesos zurab Jvanias saxelobis ad-

mi nistrirebis skolis29 kurikulumi. 

sko la droebiT daxuruli iyo evro-

pis komisiis vizitisaTvis. 2010 wlis 12 

ivniss administrirebis skola xelaxla 

gaixsna.30 skola gafarTovda da gare-

montda, eqvsi specialuri programa 

SemuSavda, romlebic mokle da grZel-

vadian kursebs sTavazobs sajaro moxe-

leebs. ganaxlebulma skolam pirvel 

etapze 15 azerbaijaneli da 15 somexi 

erovnebis sajaro moxele miiRo. 



saerTaSoriso samarTlis Jurnali, #2, 2010                                      JOURNAL OF INTERNATIONAL LAW, N2, 2010

 156

samarTaldamcavi organoebi da 
informirebulobis amaRleba

evropulma komisiam rasizmisa da 

Seuwynareblobis winaaRmdeg pirvel 

moxsenebaSi saqarTve los Sinagan saqme-

Ta saministros muSaoba, policielTa 

ganaTlebis sistema da, zogadad, sazo-

gadoebis informirebulobis done sa-

qarTveloSi umciresobebis uflebebTan 

mimarTebiT Zalze kritikulad Seafasa.31 

meore moxsenebaSi komisia kvlav ara-

damakmayofileblad afasebs, zogadad, 

samarTaldamcvelTa qcevas, gansakuT-

rebiT gadametebuli Zalis gamoyenebisa 

da arasaTanado mopyrobis kuTxiT.32 

mesame moxseneba ufro poziti uria. 

komisia xelisuflebas mouwodebs, ga-

nagrZos samarTaldamc velTa trenin-

gi, miesalmeba eTni kuri umciresobebis 

dasaqmebas da wina moxsenebebis msgavsad, 

aqac aRniSnavs, rom eTnikuri umci-

re sobebis mimarT gamokveTili ara sa-

Tanado an Seuracxmyofeli saq cieli 

qarTuli samarTaldamcavi or ganoebis 

TanamSromlebs, marTalia, ar axasia-

TebT, magram zogadi suraTis aradamak-

mayofileblobis gamo, rac gamoixateba 

policielebis mxridan arasaTanado 

mopyrobis SemTxvevebis arsebobaSi, um-

ciresobebi gansakuTrebiT mowyvlad 

mdgomareobaSi imyofebian.33

evropuli komisiis mxridan ufro 

dadebiTi Sefasebis misaRebad aucile-

belia arasaTanado mo p yrobis faqtebis 

efeqturi ga moZieba, samarTliani sasa-

marTlos ganaCeni da msxverplTaTvis 

kompensaciis gadaxda. msgavsi preceden-

tebis arseboba iqneba myari argumenti 

saqarTvelos warmatebuli brZolisa 

arasaTanado mopyrobisa da dausjelo-

bis winaaRmdeg. 

daskvna

saqarTvelo istoriulad gamoir-

Ceoda SemwynareblobiT. toleranto-

ba arc komunizms da arc demokra-

tias Semoutania am qveyanaSi, magram 

Semwynareblobas, an rogorc amas evro-

pulma komisiam uwoda mesame periodul 

moxsenebaSi, politikuri movlenebisa 

da calkeuli individebis gansxvavebis 

unars,34 xelSewyoba da dacva sWirdeba. 

sazogadoebrivi cnobiereba manipu-

lirebadia, gansakuTrebiT maSin, Tu 

gavlena arsebobs masobrivi informaci-

is saSualebebze da Sesaferisi dro da 

Tematikaa SerCeuli. omisSemdgom pe-

riodSi sazogadoeba gansakuTrebulad 

da u cvelad grZnobs Tavs da mowy vladia 

gare zemoqmedebebis mimarT.35 imedga-

cruebisa da danakargis SegrZneba ad-

vilad gardaiqmneba risxvad,36 romelic 

SeiZleba mimarTul iqnes im erovnuli 

umciresobebis warmomadgenlebis wi-

naaRmdeg, romelTa erebi da xelmZR-

vaneloba uSualod iyo CarTuli saomar 

moqmedebebSi. sazogadoeba msgavs arCe-

vans Tavad akeTebs, Tumca xelisufle-

bas SeuZlia am procesis nawilobrivi 

mar Tva. yvela demokratiuli saxelmwi-

fos valia, xeli SeuSalos rasobrivi/

eTnikuri SuRlis gaRvivebas. 

saqarTvelos axlo warsulSi gamZa-

frebulma nacionalizmma xeli Seuwyo 

eTnikur niadagze dapirispirebebis es-

kalacias. rogorc Cans, saqarTvelos 

sazogadoebam sakmarisi gamocdileba 

miiRo da 2008 wlis ruseT-saqarTvelos 

omis Semdeg eTnikuri umciresobebis mi-

marT gawonasworebuli da TavSekavebuli 

damokidebuleba gamoavlina. 

rasizmisa da Seuwynareblobis wi-

naaRmdeg brZolis evropuli komisiis 

saqarTvelos Sesaxeb sami perioduli an-

gariSis Sedarebis safuZvelze gamovle-

nili xarvezebis miuxedavad, calsaxaa, 

rom saqarTvelos saxelmwifo ebrZvis 

rasizmsa da Seuwynareblobas. uamra-

vi cvlileba, romelic ganxorcielda 

evropuli komisiis rekomendaciebis 

Sesabamisad, arasaTanadod warmarTuli 

informirebulobis amaRlebis kampani-

is fonzec ki met-naklebad cnobilia 

saqarTveloSi mcxovrebi umravlesobisa 

da umciresobisaTvis. es ki, Tavis mxriv, 

uzrunvelyofs saxelmwifos mxridan sa-

zogadoebisaTvis antirasistuli da an-

tidiskriminaciuli mesijis miwodebas. 
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dasasruls SesaZlebloba gvaqvs da-

vaskvnaT, rom saxelmwifos mi er ganx-

orcielebuli eTniku ri di skriminaciis 

winaaRmdeg mima r  Tuli RonisZiebebi gav-

lenas axdens saqarTvelos sazogadoebis 

Semwynareblobaze da pozitiurad aisax-

eba masze.

1 rasizmisa da Seuwynareblobis winaaRmdeg brZolis evropuli komisiis 

gancxadeba bolo dros ganviTarebul movlenebze, romelic exeba ruse-

Tis federaciaSi myofi qarTveli warmoSobis pirebs, miRebulia 2006 

wlis 15 dekembers komisiis 41-e plenarul sxdomaze, ix.: http://www.coe.
int/t/dghl/monitoring/ecri/Library/PressReleases/45-18_12_2006_en.asp 

2 ix.: http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleases/68-
15_06_2010_Georgia_en.asp 

3 ix.: http://www.norskfi nsk.no/Dokumenter/Committee%20of%20Ministers%20
-%20Vienna%20Declaration%20-%209%20October%201993.pdf 

4 iqve.
5 damtkicda evropis sabWos ministrTa komitetis 799-e sxdomaze, 13 

ivnisi, 2002; ix.: http://www.coe.int/t/dghl/monitoring/ecri/about/ECRI_statute_
en.asp 

6 rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis 7 zogadi 

rekomendaciis Tanaxmad, `rasizmi gagebul unda iqnes rogorc erTi 

pirovnebis an jgufis upativcemuloba, an upiratesad miCneva, rasis, 

kanis feris, enis, religiis, moqalaqeobis, erovnebis an warmomavlobis 

gamo.~ ix.: http://hudoc.ecri.coe.int/ecri/document.asp?item=7 
7 evropuli komisia rasizmisa da Seuwynareblobis winaaRmdeg, moxseneba 

saqarTvelos Sesaxeb, miRebuli 2001 wlis 22 ivniss, CRI(2002) 2, para-

grafebi 1-6. ix.: http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/
Georgia/GEO-CbC-II-2002-002-GEO.pdf 

8 evropuli komisia rasizmisa da Seuwynareblobis winaaRmdeg, meore 

moxseneba saqarTvelos Sesaxeb, miRebuli 2006 wlis 30 ivniss, CRI(2007) 
2, paragrafi 2. ix.: http://www.coe.int/t/dghl/monitoring/ecri/Country-by-
country/Georgia/GEO-CbC-III-2007-2-GEO.pdf 

9 evropuli komisia rasizmisa da Seuwynareblobis winaaRmdeg, me-

same moxseneba saqarTvelos Sesaxeb, miRebuli 2010 wlis 28 aprils, 

CRI(2010) 17, paragrafebi 4-6. ix.: http://www.coe.int/t/dghl/monitoring/ecri/
Country-by-country/Georgia/GEO-CbC-IV-2010-017-GEO.pdf 

10 saqarTvelos sisxlis samarTlis kodeqsi, 1999, 142-e (1) muxli.
11 ix. sqolio 6, paragrafebi 12, 15.
12 saqarTvelos sisxlis samarTlis kodeqsi, 1999, 142-e1 (1) muxli. 

13 ix. sqolio, paragrafebi 8, 11. 

14 ix. sqolio 6, paragrafebi19-20, 22-23. 

15 ix. sqolio 7, paragrafi 31-32.

16 ix. sqolio 8, paragrafi  24.

17 ix. sqolio 6, paragrafi 24; sqolio 7, paragrafi 30; sqolio 8, parag-

rafi 27.
18 rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis me-2 zo-

gadi rekomendaciis danarTi, me-3 principi, ix.: http://hudoc.ecri.coe.int/
ecri/document.asp?item=2 

19 iqve, me-2 principi.
20 saqarTvelos prezidentis brZanebuleba 68, 4 marti, 2003.
21 saqarTvelos prezidentis gankarguleba 639, 8 agvisto, 2005.
22 saqarTvelos mTavrobis gankarguleba 348, 8 maisi, 2009.
23 reintegraciis sakiTxebSi saxelmwifo ministris brZaneba 14, 3 ivlisi, 

2009. informacia komisiis Semadgenlobis Sesaxeb ix.: http://www.smr.gov.
ge/uploads/fi le/100510/TCI_AP_6.pdf 

24 ix.: http://www.smr.gov.ge/uploads/fi le/shemtsknareblobis_angraishi_ge.pdf 
25 ix. sqolio 7, paragrafi 105. 
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26 ix. sqolio  7, paragrafi 127. 

27 ix. sqolio  8, paragrafi 29. 

28 ix. sqolio  8, gv. 51.
29 saqarTvelos ganaTlebisa da mecnierebis ministris 411 brZaneba saja-

ro samarTlis iuridiuli piris – zurab Jvanias saxelobis saxelmwifo 

administrirebis skolis wesdebis damtkicebis Sesaxeb, 18 agvisto, 

2005.
30 ix.: http://mes.gov.ge/content.php?id=951&lang=geo 

31 ix. sqolio  6, paragrafebi 41-44. 

32 ix. sqolio  7, paragrafi 82. 

33 ix. sqolio  8, paragrafi 94-97. 

34 ix. sqolio  2.
35 Nino Makhashvili, Lela Tsiskarishvili & Boris Drožđek, Door to the unknown: on 

large-scale public mental health interventi ons in post-confl ict zones – experiences from 
Georgia, Journal Traumatology, in press.

36 Vamik Volkan, Bloodlines: from Ethnic Pride to Ethnic Terrorism, chapter II: from vic-
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INTRODUCTION

After its visit to Tbilisi in October 2009, the 
European Commission against Racism and 
Intolerance (hereinafter ECRI) released its 
third periodic report on Georgia on June 15th 
2010. This article aims to assess all three pe-
riodic reports on Georgia in order to identify 
ECRI’s vision of Georgia’s progress and er-
rors in combating racism and intolerance. 

Traditionally, cooperation between Georgia 
and ECRI is productive. The Commission was 
one of the fi rst entities that called upon Russia 
to stop the discrimination of ethnic Georgians 
in 2006. The Commission issued a special 
statement on December 18, 2006, that con-
demned the mass arrests and deportations 
resulting in deaths of Georgians in Russia.1 

In 2002 and 2007, the ECRI visited Geo-
rgia to produce periodic reports. Another visit 
was scheduled four years later in 2011, but 
took place earlier than planned. This last visit 
differed from others due to the exceptional 
circumstances resulting from the Georgian-
Russian war in 2008, in which ECRI expressed 
its desire to study the situation of Georgia’s 
Abkhaz, Ossetian and Russian minorities. 
The Commission had a legitimate suspicion 
that those minorities would be victims of dis-
crimination and human rights violations sub-
sequent to the war.

Despite the crisis following the war, Geo-
rgia hosted ECRI in October 2009. Georgian 
government offi cials discussed the administra-
tion’s reforms and future plans with the mem-
bers of the Commission. ECRI also had con-
fi dential meetings with the Public Defender of 

Georgia, religious and ethnic minority councils 
and other non-governmental organizations. 
The Commission additionally visited places 
of residence of internally displaced persons 
and talked personally with them. Thus, the 
Commission had a full picture on the situation 
in Georgia.

ECRI June 15th press release states “…
although the August 2008 armed confl ict could 
have resulted in signifi cant ethnic tension, the 
public in general still seems to be able to dis-
tinguish between the political leadership and 
individual persons living in Georgia.”2 It is 
evident that ECRI’s task was to assess the 
situation of minorities in the post war period. 
If violations were identifi ed, the Commission 
would bring them to the attention of the inter-
national community and provide the Georgian 
government with corresponding recommenda-
tions. However, keeping in mind critical nature 
of the Commission, the report turned out to be 
matter-of-course and rather positive. 

A comparative analysis of the ECRI peri-
odic reports on Georgia will help identify the 
connection between anti-racial policies of the 
government and the high level of tolerance in 
the country, which prevented ethnic confron-
tations characteristic to war. The comparative 
analysis will look in detail at changes in the 
following areas: legislation, specialized agen-
cies, raising awareness and education. 

EUROPEAN COMMISSION AGAINST RACISM 
AND INTOLERANCE

The Heads of Council of Europe Member 
States met for the fi rst time in Vienna in 1993. 

BABUTSA PATARAIA 
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After events in Yugoslavia and the dissolu-
tion of the Soviet Union, protecting the rights 
of minorities became a priority for the Council 
of Europe. The Vienna declaration underlined 
the need for the creation of a new, consolidat-
ed Europe and the Council of Europe invited 
newly established European countries to join 
and offered them support in their democratic 
reforms.3

Appendix 3 of the Vienna Declarations 
envisages plan of action to combat racism, 
xenophobia, anti-semitism and intolerance. 
The plan of action includes the establishment 
of a committee of governmental experts with 
a mandate to: review member States’ legisla-
tion, policies and other measures to combat 
racism, xenophobia, anti-semitism and intol-
erance, and their effectiveness.4 This docu-
ment served as basis for the creation of the 
European Commission against Racism and 
Intolerance.

The mandate and basic principles of the 
European Commission against Racism and 
Intolerance were established by Resolution 
8 (2002) of the Committee of Ministers of the 
Council of Europe.5 Article 11 of this document 
identifi es the subject of monitoring the “phe-
nomena of racism, racial discrimination, xe-
nophobia, antisemitism and intolerance”.6 The 
same article states that the Commission shall 
draw up reports containing a factual analysis, 
as well as suggestions and proposals as to 
how each country might deal with any prob-
lems identifi ed.

COMPARATIVE ANALYSIS OF THE EUROPEAN 
COMMISSION AGAINST RACISM AND 
INTOLERANCE REPORTS ON GEORGIA

As in other cases with ECRI reports on 
Georgia, the Commission focuses atten-
tion on the following: legislation, specialized 
agencies, law enforcement behavior, raising 
awareness, education and knowledge of the 
state language. Each of these aspects was ad-
dressed in every periodic report on Georgia. A 
comparative analysis of these issues will help 
us to explicitly reveal progress achieved and 
indentify shortcomings.

LEGISLATION

After its fi rst visit, the Commission pre-
sented Georgian authorities with a list of in-
ternational legal instruments for signature.7 
Implementing these recommendations would 
better protect human rights in the country. 
Among the important international agree-
ments recommended for ratifi cation were the 
Framework Convention for the Protection of 
National Minorities and Revised European 
Social Charter, among others. Georgia con-
sidered these recommendations and signed 
a number of international agreements includ-
ing Additional Protocol #12 to the European 
Charter on Human Rights, the European 
Charter of Local Self-Government and the 
Framework Convention for the Protection of 
National Minorities.8 Some important interna-
tional instruments still remain non-obligatory 
for Georgia, such as the European Charter for 
Regional and Minority Languages.9

In regards to internal legislation, the 
Commission stated in its fi rst report that a pro-
vision in the Criminal Code of Georgia is not 
effi cient in combating discrimination, in which 
action against equality “which substantially 
violated human right” is punishable.10 The 
Commission noted that the law should provide 
for effective, proportionate and dissuasive 
sanctions for discrimination cases and called 
upon Georgia for a new provision prohibiting 
racial discrimination.11

In 2003, the Government of Georgia con-
sidered ECRI recommendation and amended 
article 142 of the Criminal Code by including 
the following provision: “racial discrimination 
is an act committed for the purpose of inciting 
national or racial hatred or confl ict, humiliating 
national dignity or directly or indirectly restrict-
ing human rights or granting advantages on 
grounds of race, color, social status or national 
or ethnic origin”.12 This article is general in its 
nature and practically addresses all possible 
racial crimes by prohibiting any action or omis-
sion based on discrimination motives, commit-
ted directly or indirectly, and in order to fi nd 
violation damage is not necessary.

By amending article #1421 into the crimi-
nal code of Georgia, the Georgia government 
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believes it fi lled the gap and does not intend 
to amend the code any further in this respect, 
although ECRI continues to recommend to in-
clude a provision prohibiting racial insults, dis-
semination of racial statements, leading racial 
organizations and in general requires racial 
motives to be aggravating circumstances for 
all crimes.13

SPECIALIZED AGENCIES 

In its fi rst report on Georgia the Commission 
identifi es several specialized agencies:14

Public Defender;• 
Parliamentary Committee on Human • 
Rights and Ethnic Relations;
Offi ce of the Assistant to the President on • 
Interethnic Relations, which is comprised 
from representatives of different public or-
ganizations created in1998;
Post of Special Deputy Secretary of the • 
National Security Council on Human 
Rights issues, created in 1997;
In the second report, the Commission wel-

comes the creation of new specialized agen-
cies in Georgia, in particular:15

The creation of a Tolerance Center at • 
Public Defenders Offi ce in 2005. The cen-
ter encompasses two councils -the Council 
for Ethnic Minorities and the Council for 
Religious Minorities;
The establishment of the post of State • 
Minister for Civil Integration in 2004.
A Council for Civil Integration comprising • 
of government and civil society represen-
tatives was set up in 2005 under the au-
thority of the President.
The third periodic report also notes new 

specialized agencies:16

State Minister for Reintegration Issues, • 
created in 2008;
Special Adviser to the President on issues • 
of civil integration, created in 2008;
Despite the existence of many specialized 

agencies, created in different periods to pursue 
various purposes, but all of them aiming to pro-
tect human rights and the rights of the ethno-
religious minorities, ECRI continues to encour-
age Georgia to set up an independent special-
ized body in accordance with Commission’s 

General Policy Recommendation #2.17 Accor-
ding to this recommendation, specialized bod-
ies should possess the following functions and 
responsibilities: monitor the content and effect 
of legislation and executive acts, make pro-
posals, if necessary, for possible modifi cations 
to such legislation; provide aid and assistance 
to victims; hear and consider complaints and 
petitions concerning specifi c cases; promote 
the awareness of the general public and etc.18 
The same recommendation states that the 
role and functions set out should be fulfi lled 
by bodies which may take the form of, for ex-
ample, national commissions for racial equal-
ity, ombudsmen against ethnic discrimination, 
centers/offi ces for combating racism and pro-
moting equal opportunities, or other forms, 
including bodies with wider objectives in the 
fi eld of human rights generally. 19

The issue as to whether the establish-
ment of the new agency will be more effec-
tive remains in question. At each ECRI visit, 
Georgian authorities introduced them to either 
a new or a newly modifi ed institution. Creating 
a new agency is not a guarantee for better hu-
man rights protection, especially when bodies 
with similar functions already exist.

While many specialized agencies were 
created, modifi ed and abolished, the Public 
Defender’s offi ce remained as the leading re-
cipient of complaints; as for policy planning, 
few agencies worked in unison. In 2003, the 
under presidential decree, the “2003-2005 
Action Plan on reinforcing the protection of the 
human rights of minorities living permanent-
ly in Georgia” was adopted. Implementing, 
monitoring and reporting of this action plan 
were the responsibility of the Assistant to the 
President on Interethnic Relations and the 
Deputy Secretary of the National Security 
Council.20 After the “Rose Revolution,” many 
changes took place in the executive govern-
ment of Georgia. The post of Assistant to the 
President on Interethnic Relations was abol-
ished and the duties of the Deputy Secretary 
of the National Security Council were changed. 
So monitoring and reporting of this action plan 
was never fulfi lled.

In 2005, the Council for Civil Integration 
was created and was tasked to develop a na-
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tional concept and action plan on tolerance 
and civil integration.21 Since 2008, the council 
was headed by a special adviser to the presi-
dent on issues of civil integration. The council 
came up with a fi ve-year action plan and was 
adopted by the government in 2009.22 The 
Offi ce of the State Minister on Reintegration 
Issues coordinates the implementation of this 
action plan and produces an annual report that 
is presented to the Government of Georgia 
and the Council for Civil Integration.

It is noteworthy that an Interagency Council 
began working in 2009 under authority of the 
offi ce of the State Minister on Reintegration 
Issues. It comprises of representatives from 
different governmental agencies and works on 
elaborating an annual report on the implemen-
tation of the action plan.23 The State Minister 
on Reintegration Issues has already produced 
one annual report refl ecting the period for May 
– December 2009.24

This demonstrates that the offi ce of the 
State Minister for Reintegration Issues has 
been actively engaged in coordination for con-
cept development and implementation of the 
action plan. An examination of the history of 
specialized agencies in Georgia reveals that it 
requires time and experience for an agency to 
be functionary and well-structured. Many initial 
ideas have not been implemented, although 
leading specialized agencies are identifi ed at 
national level. To protect rights of the national 
minorities it might be better to strengthen the 
existing specialized agency rather than creat-
ing new ones. 

EDUCATION

ECRI notes that education of ethnic mi-
norities; particularly the low level of Georgian 
language knowledge is one of the most fun-
damental problems in Georgia.25 In its second 
report on Georgia, the Commission stated that 
Unifi ed National Exams have caused brain 
drain and signifi cantly decreased the number 
of ethnic minority students from actually ac-
quiring placement in higher education institu-
tions, and that Georgian language study pro-
grams are too ambitious.26 However, the third 

periodic report notes “commendable” progress 
in this respect.27

The educational system of Georgia has 
engaged ECRI recommendations and in 
two years has introduced certain measures 
in favor of ethnic minorities, such as quotas 
in higher education institutions, preparatory 
classes in Georgian-language, ability tests in 
the mother tongue and a system of fi nancial 
aid to encourage pupils whose mother tongue 
is not Georgian to study at Georgian universi-
ties. Such reforms have increased the number 
of ethnic minority students in higher education 
institutions. 

In regards to education, two language-
teaching programs have been introduced to 
40 schools in 2009; Georgian language teach-
ers undergo permanent retraining. Work is un-
derway to improve textbooks. It is clear that 
reforms in educational system are progressing 
step-by-step. In order to eliminate problems 
for ethnic minorities in the education system, 
reforms should continue at the same pace. 
Results will become evident when graduates 
of the two language schools will able to com-
pete on equal footing for places in Georgian 
higher education intuitions.

ECRI affi rmed the need for Georgian-
language training for professionals28 in its inter-
im recommendation and called upon the gov-
ernment to enhance the curriculum of the Zurab 
Zhvania School of Public Administration.29 The 
school for Public Administration was closed 
during the ECRI visit to Georgia and was re-
opened after renovation and expansion on 
June 12th 2010.30 Six special programs were 
developed which offer short and long term 
courses to public servants. The renovated 
school has recently accepted 15 Armenian 
and 15 Azeri students. 

LAW ENFORCEMENT AGENCIES AND 
RAISING PUBLIC AWARENESS

In its fi rst periodic report, ECRI was critical 
of the Ministry of Internal Affairs, particularly of 
the work in the educational system for police-
men and general public awareness in respect 
to minority’s rights in Georgia.31 In the second 
report, the Commission remained unsatisfi ed 
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with the behavior of law enforcement agencies 
special concern was excessive use of force 
and inhuman or degrading treatment.32

The third report is comparably positive in 
this respect. ECRI calls upon the Government 
to continue training law enforcement offi cers 
and welcomes the employment of ethnic mi-
norities in law enforcement agencies. As in 
previous reports, ECRI reiterated that al-
though minority groups are not particularly tar-
geted by illegal behavior of law-enforcement 
offi cials, minority groups remain particularly 
vulnerable to police mistreatment, due to the 
alleged ill-treatment on the part of law enforce-
ment agencies.33 

To obtain positive assessment from ECRI 
it is necessary to conduct effective investiga-
tions of the cases of ill-treatment, along with 
fair trials and provision of compensation to 
the victims of such crimes. Existing of such 
precedents would serve as strong argument 
for Georgia in its aspiration to combat ill-treat-
ment and impunity.

CONCLUSION

Historically, Georgia has always been a 
tolerant country long before communism or 
democracy arrived. However, tolerance, which 
according to the Commission’s third report is 
the ability “to differentiate political events and 
separate individuals,”34 needs support and 
protection. Public consciousness can easily 
be manipulated by media, especially if ap-

propriate theme and timing is chosen. After 
war, society feels undefended and particularly 
vulnerable to external infl uence.35 The disap-
pointment and sense of loss can be easily 
turned into anger,36 and be directed at repre-
sentatives of those minorities whose nations 
and governments participated in war. These 
choices are made by society itself but gov-
ernments can have infl uence on this process. 
Democratic states have an obligation to pre-
vent incitement of racial/ethnic confrontation.

Not long ago, aggravated nationalism pro-
voked ethnic-based confrontation in Georgia. 
It appears that Georgian society has gained 
experience since then and following the 
Russian-Georgian war of 2008, it was self-re-
strained and acted in a well-balanced manner 
in respect to ethnic minorities.

The comparative analysis of the three pe-
riodic reports revealed defects indentifi ed by 
ECRI, despite that, it is apparent that Georgia 
is engaged in combat against racism and intol-
erance. Although public awareness campaigns 
could be much better, society and ethnic mi-
nority groups are aware of many changes that 
have taken place in accordance to ECRI rec-
ommendations. This ensures that strong anti-
racial and anti-discrimination message is de-
livered to public from Georgian authorities.

In the end we can conclude that measures 
taken by the government against ethnic dis-
crimination have a positive effect on tolerance 
of Georgian society.

1 Statement of the European Commission against Racism and Intolerance on 
recent events affecting persons of Georgian origin in the Russian Federation, 
adopted on 15 December 2006 at ECRI’s 41st plenary meeting: http://www.coe.
int/t/dghl/monitoring/ecri/Library/PressReleases/45-18_12_2006_en.asp 

2 http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleases/68-15_06_2010_
Georgia_en.asp 

3 See: http://www.norskfi nsk.no/Dokumenter/Committee%20of%20Ministers%20
-%20Vienna%20Declaration%20-%209%20October%201993.pdf 

4 Ibid.
5 Adopted by the Committee of Ministers on 13 June 2002 at the 799th meeting 

of the Ministers’ Deputies http://www.coe.int/t/dghl/monitoring/ecri/about/ECRI_
statute_en.asp

6 ECRI General Policy Recommendation N°7 states “racism” shall mean the belief 
that a ground such as racial, color, language, religion, nationality or national or 



saerTaSoriso samarTlis Jurnali, #2, 2010                                      JOURNAL OF INTERNATIONAL LAW, N2, 2010

 164

ethnic origin justifi es contempt for a person or a group of persons, or the notion 
of superiority of a person or a group of persons. http://hudoc.ecri.coe.int/ecri/
document.asp?item=7 

7 European Commission against Racism and Intolerance, Report on Georgia, 
22 June 2001 CRI(2002) 2, par. 1-6.: http://www.coe.int/t/dghl/monitoring/ecri/
Country-by-country/Georgia/GEO-CbC-II-2002-002-GEO.pdf 

8 European Commission against Racism and Intolerance, Second Report on 
Georgia, 30 June 2006 CRI(2007) 2, par. 2: http://www.coe.int/t/dghl/monitoring/
ecri/Country-by-country/Georgia/GEO-CbC-III-2007-2-GEO.pdf 

9 European Commission against Racism and Intolerance, Third Report on 
Georgia, 28 April 2010 CRI(2010) 17, par. 4-6: http://www.coe.int/t/dghl/monitor-
ing/ecri/Country-by-country/Georgia/GEO-CbC-IV-2010-017-ENG.pdf 

10 Criminal Code of Georgia, 1999, article 142 (1).
11 supra 6, par. 12. 15.
12 Criminal Code of Georgia, 1999, article 1421 (1).
13 supra 8. par. 8. 11. 
14 supra 6. par. 19-20. 22-23. 
15 supra 7. par. 31-32.
16 supra 8. par. 24.
17 supra 6. par. 24; supra 7. par. 30; supra 8. par. 27.
18 Appendix 3 to ECRI general policy recommendation #2: http://hudoc.ecri.coe.int/

ecri/document.asp?item=2 
19 Id. principle 2.
20 Order of President of Georgia # 68, March 4 2003.
21 Order of President of Georgia # 639, August 8 2005.
22 Act of Government of Georgia # 348, May 8 2009.
23 Order of State Minister for Reintegration Issues # 14, July 3 2009. informa-

tion on members of the commission see at: http://www.smr.gov.ge/uploads/
fi le/100510/TCI_AP_6.pdf 

24 See: http://www.smr.gov.ge/uploads/fi le/shemtsknareblobis_angraishi_ge.pdf 
25 supra 7. par. 105. 
26 supra 7. par. 127. 
27 supra 8. par. 29. 
28 supra 8. page 51.
29 Order of the Minister of Education and Science # 411 “On approving statute of 

the – Zurab Zhvania school of public administration” legal entity of public law. 
August 18, 2005

30 See: http://mes.gov.ge/content.php?id=951&lang=geo 
31 supra 6. par. 41-44. 
32 supra 7. par. 82. 
33 supra 8. par. 94-97. 
34 supra 2.
35 Nino Makhashvili, Lela Tsiskarishvili & Boris Drožđek, Door to the unknown: on 

large-scale public mental health interventions in post-confl ict zones – experi-
ences from Georgia, Journal Traumatology, in press.

36 Vamik Volkan, Bloodlines: from Ethnic Pride to Ethnic Terrorism, chapter II: from 
victim to victimizer, (1997) pp. 168-181.



 165

Sesavali

TeTr monobad wodebuli trefikin-

gis danaSauli saerTaSoriso Tanamegob-

robis winaSe mdgari metad seriozu-

li problemaa, rac moiTxovs qmediTi 

RonisZiebebis gatarebas imisaTvis, ra-

Ta aRmoifxvras trefikingis danaSau-

lis CamdenTa xelisSemwyobi mizezebi. 

swored amitom udidesi mniSvneloba eni-

Weba trefikingis prevencias, romelsac 

ukve mniSvnelovani adgili aqvs daTmo-

bili saerTaSoriso xelSekrulebebsa 

da saxelmwifoTa Sida kanonmdeblobaSi. 

aRsaniSnavia, rom konvenciebi adgenen 

im standartebs, romelTa farglebSic 

unda imoqmedon monawile saxelmwifoe-

bma, Tumca amasTan dakavSirebiT ibade-

ba kiTxvebi: asruleben Tu ara qveynebi 

saerTaSoriso xelSekrulebebiT nakisr 

valdebulebebs? an ramdenad efeqtiania 

trefikingis prevenciisaTvis saerTaSo-

riso xelSekrulebebSi Camoyalibebuli 

elementebis zedmiwevniT gaTvaliswi-

neba? am da sxva msgavs kiTxvebze pasuxebi 

mocemulia winamdebare naSromSi.

naSromi Sedgeba Sesavlis, sami Tavisa 

da daskvnisagan: pirveli Tavi mimoixi-

lavs trefikingis prevenciasTan dakav-

Sirebul saerTaSorisosamarTlebriv 

Car Cos, meore Tavi exeba trefikingis 

Tavidan acilebis elementebs da mesame 

Tavi eTmoba saxelmwifoTa Sida kanon-

mdeblobas trefikingis Tavidan aci-

lebis miznebTan mimarTebiT. aRsaniSna-

via, rom SeirCa trefikingTan brZolis 

mixedviT pirvel kategoriaSi moqceu-

li saxelmwifoebi, radgan saqarTvelo 

Tavad aris am kategoriis qveyana da mas-

Tan axlos mdgomi saxelmwifoebis kanon-

mdeblobis ganxilva metad sainteresoa. 

daskvnaSi mocemulia naSromSi asaxuli 

informaciis analizi.

1. saerTaSoriso 
samarTlebrivi CarCo

trefikingis prevencia ar aris mx-

olod erTi romelime saxelmwifos Sida 

kanonmdeblobiT dasaregulirebeli sak-

iTxi, am danaSaulis winaaRmdeg efeqtiani 

RonisZiebebis gasatareblad aucilebe-

lia misi globalur doneze mowesrigeba. 

swored amis gamovlinebaa winamdebare 

TavSi mimoxiluli ori umniSvnelovane-

si saerTaSoriso xelSekruleba. isini 

srulad ayalibeben im RonisZiebaTa Ca-

monaTvals, romelTa ganxorcielebac 

aucilebelia monawile saxelmwifoe-

bisaTvis saerTo miznis misaRwevad. am 

xelSekrulebebs miekuTvneba: gaeros 

organizebuli danaSaulis Sesaxeb kon-

venciis oqmi adamianebiT, gansakuTrebiT 

qalebiTa da bavSvebiT, vaWrobis pre-

venciis, aRkveTisa da dasjis Sesaxeb da 

evropis sabWos konvencia adamianebiT 

vaWrobis winaaRmdeg brZolis Sesaxeb. 

1.1. palermos oqmi

gaeros organizebuli danaSaulis 

Sesaxeb konvenciis oqmi adamianebiT, 

gansakuTrebiT qalebiTa da bavSvebiT, 

vaWrobis prevenciis, aRkveTisa da da-

s jis Sesaxeb, sayovelTaod cnobili 

nino farsadaniSvili

trefikingis prevencia – saxelmwifoTa praqtika da 
saqarTvelo
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rogorc palermos oqmi, metad mniSv ne-

lovani dokumentia trefikingis wina-

aRmdeg sabrZolvelad da prevenciis 

miznebis gansaxorcieleblad saxelmwi-

foTa mier. kerZod, oqmis me-9 muxlis 

Sesabamisad, monawile saxelmwifoebma 

unda Camoayalibon yovlismomcveli po-

litika, programebi da mimarTon sxva 

zomebs trefikingis prevenciisaTvis da 

ebrZolon am danaSauls. saxelmwifoebma 

unda miiRon zomebi, raTa uzrunvelyon 

kvlevebis warmoeba, sainformacio da   

mediakampaniebis organizeba, socia lu ri 

da ekonomikuri mdgomareobis ga  moswo-

re ba trefikingis prevenciisa da mis wina -

aRmdeg sabrZolvelad. gansakuTrebul 

yu rad Rebas ipyrobs is garemoeba, rom 

palermos oqmi aqcents akeTebs sa xel-

mwifo uwyebebis, qveyanaSi moqmedi ar-

asamTavrobo organizaciebisa da samo-

qalaqo sazogadoebis TanamSromlobaze, 

trefikingis Tavidan acilebis mizniT. 

aseve monawile saxelmwifoebs evalebaT 

im garemoebaTa aRmofxvra, ris gamoc 

adamianebi advilad ebmebian trefik-

ingis maxeSi, raSic igulisxmeba siRar-

ibe, Tanabar SesaZleblobaTa uqonloba 

da sxva.1 aseve gasaTvaliswinebelia, rom 

saxelmwifoTa valdebulebaa organize-

ba mTeli rigi treningebisa sasazRvro 

gamSvebi punqtebisa da sxva uwyebaTa 

TanamSromelTaTvis, raTa ukeT moxdes 

prevenciis miznebis Sesruleba.2 

1.2. evropis konvencia

kidev erTi mniSvnelovani saerTa-

Soriso xelSekruleba trefikingis 

Tavidan asacileblad aris evropis sab-

Wos konvencia adamianebiT vaWrobis wi-

naaRmdeg brZolis Sesaxeb. aRsaniSnavia, 

rom evropis  sabWos me-3 samitze wevr 

saxelmwifoTa delegatebma mkacrad 

dagmes trefikingi, rogorc adamianis 

fundamenturi uflebebis winaaRmdeg 

mimarTuli safrTxe, rasac Sedegad 

mohyva is, rom msxverplTa warmoSobis, 

tranzitisa da daniSnulebis qveynebma 

gadawyvites, gamoeyenebinaT samarT-

lebrivad savaldebulo dokumenti, 

raTa SeemuSavebinaT trefikingis sawi-

naaRmdego saerTo politika.3

 samitze evropis sabWos generalur-

ma mdivanma, batonma jaglandma, yura-

dReba gaamaxvila evropis sabWos mier 

miRebul konvenciaze trefikingis wi-

naaRmdeg brZolis Sesaxeb da aRniSna, 

rom es konvencia moicavs trefikingis 

yvela formas, iqneba igi nacionaluri 

Tu transnacionaluri, organizebul 

danaSaulTan dakavSirebuli Tu ara, 

qalebis, kacebisa da bavSvebis winaaRm-

deg mimarTuli, iseve, rogorc ara aqvs 

mniSvneloba eqsploataciis saxes. yve-

laze mniSvnelovani ki aris is, rom, kon-

venciis Sesabamisad, trefikingis msx-

verplis winaaRmdeg ar iwyeba sisxlissa-

marTlebrivi devna. generaluri mdivnis 

survilis Sesabamisad, evropuli gaer-

Tianeba unda gaxdes am konvenciis part-

niori, radgan msxverplze orientire-

buli midgoma aris erTaderTi efeqturi 

gza am sakiTxTan sabrZolvelad.4

konvencia trefikingis prevenciis 

mimarTulebiT avaldebulebs monawile 

saxelmwifoebs, uzrunvelyon trefik-

ingis sakiTxebze momuSave yvela uwye-

bis SeTanxmebuli TanamSromloba, aseve 

sazogadoebis informirebulobis do-

nis amaRleba, im meTodebis danergva, 

romlebic orientirebulia adamia-

ni s uflebebis dacvasa da genderuli 

Ta nasworobis uzrunvelyofaze.5 sa-

xelmwifoebma unda miiRon sakanonmde-

blo da sxva Sesabamisi zomebi, raTa ar 

moxdes komerciuli, satransporto ga-

damzidavi kompaniebis mxridan trefik-

ingis danaSaulis CadenaSi monawileoba, 

aseve unda gauuqmdeT vizebi da qveya-

naSi Sesvlis ufleba CamoerTvaT pirebs, 

romlebic monawileoben trefikingis 

danaSaulis CadenaSi.6

rogorc ukve aRiniSna, saerTaSori-

so saxelSekrulebo CarCos kvaldakval 

mniSvnelovania, aseve, im elementebis 

mimoxilvac, romelTac arsebiTi mniS-

vneloba eniWebaT trefikingis prevenci-

is saerTo miznis miRwevaSi. swored amas 

eTmoba winamdebare naSromis momdevno 

Tavi.



 167

n. farsadaniSvili, trefikingis prevencia – saxelmwifoTa praqtika da saqarTvelo

2. trefikingis prevencia

saxelmwifom efeqtiani RonisZi ebe-

bis gatareba rom SeZlos trefikingis 

prevenciis miznebis ukeT misaRwevad, is 

unda moqmedebdes garkveuli strate-

giis CarCoebSi, amisaTvis ki saukeTeso 

gamosavalia zemoT ganxiluli orive ko-

n venciiT dadgenili standartebis gaT-

valiswineba, romlis mixedviTac Semdeg 

elementebs unda mieqces jerovani yu-

radReba:7

potenciur msxverplTa daucvelo-• 
bis Semcireba socialuri da ekono-

mikuri ganviTarebis uzrunvelyo-

fis gziT;

moTxovnis moxsna trefikirebul • 
pirTa momsaxurebaze;

genderuli faqtoris upirobo gaT-• 
valiswineba;

sazogadoebis ganaTleba/informi-• 
re bulobis amaRleba;

sazRvris kontroli;• 
sajaro moxeleTa Soris korufciis • 
Tavidan acileba.

winamdebare naSromSi ganxilulia 

mxolod ori maTgani, esenia: socialur-

ekonomikuri fonis gaumjobeseba da 

sazogadoebis informirebulobis amaR-

leba, radgan umTavresi roli trefik-

ingis Tavidan acilebis miznis miRwevaSi 

swored am or elements eniWeba.

2.1 socialur-ekonomikuri fonis 

gaumjobeseba

aravisTvis ar aris siaxle is faq-

ti, rom trefikingi damaxasiaTebelia 

ekonomikuri krizisis kerebisaTvis. 

samxreT kavkasiis, centraluri da aRmo-

savleT evropis, postsabWouri siv rcis, 

samxreT-aRmosavleT aziis, CrdiloeT 

afrikisa da karibis zRvis auzis qvey-

nebis moqalaqeebi bedis saZieblad ufro 

mdidar saxelmwifoebSi miemgzavrebian.8

mniSvnelovania is garemoeba, rom ev-

ropuli Tanamegobrobis Seqmnis Sesaxeb 

xelSekrulebis 63-e muxlis Tanaxmad, ev-

rokavSiris sabWos daevala, amsterdamis 

xelSekrulebis ZalaSi Sesvlidan xuTi 

wlis vadaSi miiRos imigraciis poli-

tikasTan dakavSirebuli zomebi, romle -

bic Seexeba: Semosvlisa da binadrobis 

pirobebs, procedurul standartebs 

we vri qveynebis mier grZelvadiani vi-

zebisa da binadrobis nebarTvebis gace-

masTan dakavSirebiT, maT Soris, ojaxe-

bis gaerTianebis mizniT da aralegalur 

imigraciasa da aralegalur binadrobas, 

aralegaluri rezidentebis repatria-

ciis CaTvliT.9

2001 wels evropis komisiam miiRo 

winadadeba erT-erTi direqtivis Sesaxeb, 

romelic `anazRaurebadi dasaqmebisa da 

TviTdasaqmebis ekonomikuri saqmiano-

bis mizniT mesame qveynebis moqalaqeTa 

Semosvlisa da binadrobis pirobebs 

adgens~.10  

rogorc zemoT aRiniSna, zogadi mid-

gomis Sesabamisad, mniSvnelovania mox-

des saimigracio kanonmdeblobis liber-

alizacia, raTa Tavidan iqnes acilebu-

li trefikingis potenciur msxverplTa 

Ca rTva am danaSaulebriv qselSi. Tumca, 

Tu odnav mainc gavaanalizebT, maSin gam-

ova, rom kanonmdeblobis liberalizacia 

erTi ukiduresobidan meoreSi gadagviy-

vans, kerZod: mxedvelobaSia misaRebi 

trefikingis msxverplTa umTavresi mim-

wodebeli saxelmwifoebisa da mosaxle-

obis raodenoba. dasawyisisaTvis aRebu-

lia centraluri da aRmosavleT evropa, 

sadac 20 saxelmwifoa Tavmoyrili sak-

maod didi raodenobis mosaxleobiT. Tu 

mxedvelobaSi iqneba miRebuli is faqti, 

rom am saxelmwifoebidan isedac gadadi-

an sxva saxelmwifoebSi samuSaos saZeb-

nelad moqalaqeebi da xdebian trefikin-

gis msxverplni, maSin saimigracio kanon-

mdeblobis ufro metad liberalizaciam 

SesaZloa mTlad Seuqcevadi procesebi 

gamoiwvios da kidev ufro meti adamiani 

aRmoCndes dainteresebuli sxva qveyana-

Si samuSaos saZebrad wasvliT. magaliTi-

saTvis aviRoT saberZneTi, sadac, miuxe-

davad imisa, rom evrokavSiris arawevri 

saxelmwifoebis mosaxleobisaTvis sak-

maod mkacri wesebi moqmedebs da samuSao 

da binadrobis mowmobis gareSe saber-

ZneTSi muSaoba ukanonod iTvleba, rac, 

Tavis mxriv, zrdis trefikingSi pirTa 
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CaTrevis SesaZleblobas, mainc saqarT-

velos mTliani samigracio mosaxleo-

bis ricxvi gaormagda 1998-2007 wlebSi, 

vidre iyo aqamde.11 gasaTvaliswinebe-

lia, rom Tu mosaxleobis amxela nawili 

ar uSindeba im safrTxeebs, rac ukav-

Sirdeba sazRvargareT gamgzavrebas da 

muSaobas, maSin, mimosvlis gamartivebis 

SemTxvevaSi, nakadi kidev ufro mocu-

lobiTi gaxdeba, Sedegi ki, marTlac, 

samwuxaro iqneba, radgan daniSnulebis 

qveyanaSi aRar darCeba Tavisufali sam-

uSao adgilebi migrantebisTvis, rac, 

Tavis mxriv, gamoiwvevs trefikingis 

qselis axali gziT ganviTarebas, ker-

Zod, trefikiorebi ecdebian xalxis 

darwmunebas, rom maT hyavT nacnobebi, 

romlebic inaxaven adgilebs dasaqmebis 

msurvelTaTvis da Sesabamisi sazRauris 

gadaxdis Semdeg isini legalur samsax-

urebSi daiwyeben muSaobas. yovelive es 

ki ar aRmofxvris trefikings, aramed 

ganviTarebis axal fazaSi gadaiyvans mas, 

swored amitom aris upriani ufro meti 

Zalisxmevis mimarTva trefikingis msx-

verplTa ZiriTad momwodebel saxelm-

wifoTa SigniT meti samuSao adgilebis 

Seqmnaze da infrastruqturis ganvi-

Tarebaze. rac Seexeba sazogadoebis 

informirebasTan dakavSirebul poli-

tikas, saxelmwifoTa kanonmdeblobis 

Sesabamisad, is momdevno TavSi iqneba 

ganxiluli.   

3. saxelmwifoTa Sida kanonmdebloba

trefikingis prevencia metad mniS-

vnelovan amocanad rCeba msoflio Ta-

namegobrobis winaSe da TiTqmis yvela 

qveyana cdilobs, gaataros garkveuli 

RonisZiebebi am danaSaulis aRmosafx-

vrelad. amdenad, sakmaod Znelia tre-

fikingis prevenciasTan dakavSirebuli 

yvela qveynis Sida sakanonmdeblo nor-

maTa mimoxilva da radganac msoflioSi 

qveynebi iyofian trefikingis winaaRm-

deg brZolis mixedviT pirvel, meore da 

mesame kategoriis qveynebad,12 upriani 

iqneba, Tu yuradReba gamaxvildeba im 

saxelmwifoebze, romlebic saqarTve-

los msgavsad arian pirveli kategori-

is qveynebis ricxvSi. es sainteresoa im 

mxrivac, rom moxdes maTi gamocdilebis 

gaTvaliswineba da CvenTan arsebuli 

normebis srulyofa.

3.1 CexeTis respublika

pirveli saxelmwifo, romelzec Se-

Cerd a arCevani, aris CexeTis respub-

lika, radganac trefikingis prevenciis 

strategiis ganviTarebis amosavali we-

r tili am qveyanaSi aris mravalmxrivi 

Teoriuli da praqtikuli codnis erTi-

anoba, trefikingis miznebsa da ukve kar-

gad Camoyalibebuli gegmebis gaTval-

iswinebasTan erTad. swored amitom ipy-

robs yuradRebas CexeTis respublikis 

strategia. 

CexeTis respublikis trefikingis 

winaaRmdeg brZolis 2008-2011 wle bis, 

erovnuli  gegmis mixedviT, prevenci-

isaTvis gansaxorcielebel Ronis Zi e-

bebSi Sedis:13 

im garemoebaTa aRmofxvra, rac iwvevs • 
pirTa Cabmas trefikingSi (diskrimi-

nacia, socialuri foni);

institutebis, organizaciebis, pir-• 
Ta jgufebis momzadebulobis donis 

amaRleba trefikingTan dakavSire-

buli problemebis gadasaWrelad.

reviqtimizaciis Tavidan acileba;• 
sasazRvro kontrolis efeqtiani ga-• 
nxorcieleba, raTa adreul etapze 

moxdes trefikingis msxverplTa an 

potenciur msxverplTa identifi-

cireba;

trefikingTan dakavSirebuli yvela • 
riskis Sesaxeb cnobebis gavrceleba.

aRniSnuli gegmis mixedviT, trefik-

ingis prevencia aRiarebulia umTavres 

prioritetad. radganac samoqmedo geg-

mas aqvs garkveuli msgavsebebi saqarTve-

los samoqmedo gegmasTan trefikingis 

winaaRmdeg sabrZolvelad, yuradReba 

gamaxvilebuli iqneba ZiriTadad gans-

xvavebebsa da im midgomaze, rac sasurve-

lia, rom, CexeTis respublikis msgavsad, 

saqarTveloSic damkvidrdes. kerZod, 

CexeTis respublikis samoqmedo gegmis 
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mixedviT, dadgenilia TanamSromloba 

da prevenciasTan dakavSirebul saki -

Txebze erToblivi muSaoba wyaro sa xe-

lmwifoebTan, iseve rogorc adgilo-

brivi mmarTvelobis organoebi unda 

aqcevdnen jerovan yuradRebas bavSvebis 

mier Tavisufali drois xarjvas.14 mniS-

vnelovania is garemoeba, rom CexeTis 

respublika zrunavs agreTve iseTi bavS-

vebisa da axalgazrdebis informirebu-

lobaze trefikingis Sesaxeb, romelTac 

ar gaaCniaT sakmarisi pirobebi, mii-

Ron ganaTleba, raTa,  magaliTad, quCis 

bavSvebis, mitovebuli bavSvebis tre-

fikingSi CaTreva Tavidan iqnes acile-

buli. es ki miiRweva saTanado filmebis 

CvenebiT da regionaluri proeqtebis 

organizebiT.15 kidev erTi faqtori, ris 

gamoc sainteresoa CexeTis respublikis 

samoqmedo gegma, aris klientebis mier 

iZulebiT prostituciaSi Cabmuli ada-

mianebisgan momsaxurebis miRebaze uaris 

Tqma da cxeli xazis meSveobiT tre-

fikingis arsebobaze eWvis SemTxvevaSi 

informaciis miwodeba anonimurobis 

dacviT.16 garda imisa, rom CexeTis res-

publikaSi damqiraveblebi kargad ari an 

informirebulebi daqiravebulTa sa-

muSao uflebebis Sesaxeb, raTa maqsi-

malurad Semcirdes adamianis uflebaTa 

darRvevebi, saxelmwifo mainc zrunavs 

e.w. `uxilavi eqspluataciis~ gamovlena-

ze, samuSao bazarze mudmivi dakvirve-

biTa da administraciuli gamoZiebebis 

ganxorcielebiT.17

yovelive zemoTqmulidan gamomdin-

are, sasurvelia, saqarTveloSic gaewios 

kontroli imas, Tu rogor atareben 

bavSvebi Tavisufal dros, radgan cud 

wreSi moxvedrili bavSvi garkveuli 

saf rTxis Semqmnelia sazogadoebisa da, 

Sesabamisad, saxelmwifosaTvis. swored 

amitom kontroli metad mniSvnelovania, 

radgan is, Tavis mxriv, moaxdens poten-

ciur damnaSaveTa Camoyalibebis preven-

cias, aseve mniSvnelovania samuSao adg-

ilebze mudmivi dakvirveba, raTa ukeT 

ganxorcieldes trefikingis prevenci-

isadmi mimarTuli politikis efeqtiani 

ganxorcieleba, radgan es xels Seuwyobs 

SesaZlo safrTxeebis droul gamovle-

nas.

3.2 Sveicaria

morigi qveyana, romelic trefikin-

gis prevenciis mxriv ipyrobs yuradRe-

bas pirvel kategoriaSi moxvedril sa-

xelmwifoTagan, aris Sveicaria. aRsa-

niSnavia, rom am qveyanas sxvebisagan er-

Ti friad saintereso ram gamoarCevs, 

kerZod, Sveicaria zrunavs ara marto 

sakuTari teritoriis farglebSi tre-

fikingis prevenciis RonisZiebebis gan-

xorcielebaze, aramed aqtiurad exmare-

ba trefikingis msxverplTa warmo Sobis 

qveynebs sazogadoebis metad informire-

bulobisa da msxverplad gaxdomis pre-

venciis uzrunvelsayofad. Sesabamisi 

RonisZiebebis gatarebaze angariSval-

debulia federaluri policiis sam-

saxuris mier 2003 wels dafuZnebuli 

Sveicariis adamianTa trefikingisa da 

migrantTa kontrabandis sakoordina-

cio ganyofileba da sagareo saqmeTa fe-

deraluri departamenti.18 2003 wlidan 

moyolebuli, departamenti cdilobs, 

daexmaros ufro met saxelmwifos tre-

fikingis prevenciis sakiTxebSi da yo-

velwliurad 2-3 milioni Sveicariuli 

franki ixarjeba sxva saxelmwifoTa 

dasaxmareblad. departamenti daexmara 

Semdeg saxelmwifoebs:19

ruseTis federacia (prevencia da 

msxverplTa dacva) – Sveicariis ganvi-

Tarebisa da TanmSromlobis saagento 

mxars uWers sxvadasxva proeqts, maT 

Sorisaa: prevenciis RonisZiebebi viza-

sTan dakavSirebiT Sveicariis sakonsu-

loSi, migraciis saerTaSoriso organ-

izaciis reabilitaciis centri mosko-

vSi dabrunebul msxverplTaTvis, ufaso 

cxeli xazi Sveicariasa da ruseTSi ru-

sulad molaparake mosaxleobisTvis, 

romelsac daxmareba sWirdeba.

brazilia – proeqti iTvaliswinebs 

erovnuli strategiis ganviTarebas tre-

fikingisa da migrantTa kontrabandis 

winaaRmdeg sabrZolvelad da msxver-

plTa reintegraciis xelSewyobas.
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dominikis respublika – Sveicaria 

mxars uWers prevenciisa da msxverplTa 

reintegraciis proeqtebs, romlebic 

orientirebulia qalebze da romelebic 

xorcieldeba saxelmwifo da arasamTav-

robo seqtorebis mier.

nigeria – erovnuli sakoordinacio 

biuros daxmareba trefikingis winaaRm-

deg sabrZolvelad, aseve erovnuli sa-

moqmedo gegmis SemuSaveba da sxvadasxva 

RonisZiebis dafinanseba.

gansakuTrebul yuradRebas ipy-

robs SveicariaSi kabares mocekvaveeb-

ze zrunva, maT garSemo ganviTarebuli 

mo v lenebis mudmivi monitoringi da in-

formirebulobis donis amaRleba. tre-

fikingis prevenciidan gamomdinare, kab-

ares mocekvaveebs sTxoven binadrobis 

uflebis damadasturebeli dokumentis 

wardgenas.20

SveicariaSi darwmunebulebi arian, 

rom trefikingis prevencia ufro efeq-

tiani iqneba im SemTxvevaSi, Tu Zalisxmeva 

warimarTeba warmoSobis qveynebis dax-

marebisken da saxelmwifo politikis 

prioritetad asaxeleben trefikingis 

prevenciisadmi mimarTul RonisZiebebs 

qveynis SigniT da, gansakuTrebiT, sazR-

vargareT.21 

3.3. saqarTvelo

saqarTvelos prezidentis 2009 wlis 

20 ianvris 46(e) gankargulebiT damt-

kicebuli saxelmwifo gegma trefik-

ingis winaaRmdeg brZolis Sesaxeb age-

bulia, ZiriTadad, sami mimarTulebiT:22 

a) trefikingis prevencia, b) trefikingis 

msxverplTa dacva, g) trefikingis dana-

Saulis CamdenTa winaaRmdeg sisxlissa-

marTlebrivi devnis dawyeba.

vinaidan winamdebare naSromi age-

bulia trefikingis danaSaulis preven-

ciaze, danarCeni ori sakiTxi ar iqneba 

ganxiluli.

satelevizio sivrce

2009-2010 wlebSi, samoqmedo gegmis 

Sesabamisad, prioritetia sazogadoebis 

informirebulobis donis amaRleba da am 

mizniT sainformacio kampaniis dawyeba, 

raSic Sedis videoklipebisa da Tematuri 

radio- Tu satelevizio programebis 

momzadeba. am yvelafris ganxorciele-

baze pasuxismgebelia sakoordinacio 

sa bWo da saqarTvelos sazogadoebrivi 

mauwyebeli. imis dasturi, rom saxelmwi-

fom gaatara garkveuli RonisZiebebi 

trefikingis Sesaxeb informirebulo-

bis donis asamaRleblad, aris sarek-

lamo klipis gaSveba sazogadoebrivi 

ma uwyeblis eTerSi da specialuri ga-

dacemis momzadeba trefikingis yvela 

aspeqtis Sesaxeb sasaubrod; ganaTleb-

isa da mecnierebis saministrom, skolis 

moswavleebis monawileobiT, moamzada 

videoklipi saxelwodebiT; `ar gacva-

lo Tavisufleba monobaze~; migraciis 

saerTaSoriso organizaciam trefik-

ingis msxverplTa dacvisa da daxmarebis 

fondTan erTad moamzada satelevizio 

danamati trefikingis prevenciisa da 

masTan brZolis Sesaxeb; gazafxulze 

sazogadoebrivi mauwyeblis eTerSi yo-

velkvireuli programis – `cxovreba 

mSve nieria~ – meSveobiT gavida gadacema 

trefikingis Sesaxeb.

magram unda aRiniSnos, rom mxolod 

reklamis ramdenjerme gaSveba eTerSi da 

erTjeradi gadacemis momzadeba maincda-

mainc efeqtiani ver iqneba, im ubralo 

mizezis gamo, rom trefikingis danaSau-

lis Tavidan acilebisadmi miZRvnili 

RonisZiebebi unda atarebdes sistema-

tur xasiaTs, unda moxdes im informa-

ciis sajarod gavrceleba, rom trefik-

ingis danaSaulis CadenaSi damnaSave piri 

daisaja, raTa Tavidan iqnes acilebuli 

sazogadoebaSi dausjelobis sindromis 

gavrceleba da trefikingis msxverplT 

gauCndeT imis gancda, rom, Tu iTanam-

Sromleben saxelmwifos Sesabamis stru-

qturebTan, ukeT iqnebian daculni da 

damnaSaveTa winaaRmdeg ganxorcieldeba 

mTeli rigi RonisZiebebisa. saxelmwifom 

unda daareguliros aseve sxvadasxva 

satelevizio arxze trefikingis preven-

ciisadmi miZRvnili reklamebis gaSvebis 

sakiTxebi, kerZod, rogorc migraciis 

saerTaSoriso organizaciidan miRe-
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buli monacemebiT irkveva, 48-wamiani 

reklamis gaSveba samauwyeblo kompania 

`rusTavi 2~-is eTerSi erTi Tvis gan-

mavlobaSi jdeba 3018,70 aSS-is dolari, 

xolo `imedis~ arxze ori Tvis ganmav-

lobaSi – 3106,30 aSS-is dolari da, esec 

imitom, rom am arxebma 40%-iani SeRavaTi 

gaswies.23 rogorc irkveva, reklamis gan-

Tavseba sxvadasxva arxze sakmaod Zviri 

siamovnebaa, arada, Tu trefikingis pre-

vencia saxelmwifos politikis prior-

itetul mimarTulebad iTvleba, am sak-

iTxs meti yuradReba unda daeTmos.

rac Seexeba sainformacio beWdviTi 

masalis momzadebasa da gavrcelebas sa-

qarTvelos saxelmwifo sazRvarsa da 

trefikingis sxva potenciuri riskis 

mqone regionebSi, unda aRiniSnos, rom 

am mimarTulebiT sakmaod saintereso 

ram gakeTda saqarTveloSi moqmedi ar-

asamTavrobo organizaciebis mier, ker-

Zod, momzadda specialuri konvertebi, 

romlebzec miTiTebuli iyo informacia 

saqarTveloSi trefikingis winaaRmdeg 

brZolis kampaniaSi CarTuli Sesabamisi 

struqturebis Sesaxeb. es konvertebi 

da urigdaT turistul saagentoebs, ra-

Ta sazRvargareT wasvlis msurvelTaT-

vis swored am konvertebSi CaedoT bi-

leTebi.24 esec mniSvnelovnad uwyobs 

xels sazogadoebis informirebulobis 

donis amaRlebas. Tumca unda aRiniSnos, 

rom umjobesi iqneba, aseT konvertebze 

datanili iyos aseve informacia im uw-

yebebis Sesaxeb, romlebic axorciele-

ben msgavs saqmianobas im qveynebSi, sadac 

miemgzavreba esa Tu is piri. samwuxaroa, 

rom yvela turistul saagentos ar aqvs 

msgavsi konvertebi miwodebuli.

saqarTvelos 2009-2010 wlebis samo-

qmedo gegmis Sesabamisad, aseve gaTval-

iswinebulia Semdegi RonisZiebebis ga-

tareba: 

umaRlesi da profesiuli ganaTleb-• 
is dawesebulebebSi sajaro diskus-

iebis gamarTva trefikingis Temaze.

cxeli xazis popularizacia tre-• 
fikingis prevenciisa da masTan br-

ZolisaTvis.

Sesabamis uwyebaTa vebgverdebze gan-• 
Tavsebuli informaciis ganaxleba.

saqarTvelos ganaTlebisa da mec-• 
nierebis saministros saganmanaTle-

blo programebis ganviTareba da 

srulyofa: arsebuli saganmanaTleb-

lo standartebis daxvewa, samodelo 

saCvenebeli gakveTilebis Catareba, 

saganmanaTleblo programebis mom-

zadeba-danergva mzrunvelobas mok-

lebul da obol bavSvTa saxlebsa da 

TavSesafrebSi. 

CamoTvlil RonisZiebaTa kval da-

kval unda moxdes trefikingis Tavidan 

acilebisaken mimarTuli muSaobis ufro 

aqtiur fazaSi gadasvla, rac gulisx-

mobs trefikingisadmi miZRvnili kon-

ferenciebisa da konkursebis organize-

bas, raTa moswavleebma miiRon ara marto 

Teoriuli codna, aramed CamouyalibdeT 

praqtikuli unar-Cvevebi, raTa samoma-

vlod ukeT SeZlon realobis gaanali-

zeba da trefikingis msxverplad gax-

domis SemTxvevebis Tavidan acileba. 

amasTan dakavSirebiT, unda aRiniSnos, 

rom saqarTvelos axalgazrda iuristTa 

asociaciis TaosnobiT, 2004-2009 wlebSi 

ganxorcielda proeqti `ara – trefik-

ings~, romlis farglebSic  skolis mos-

wavleTaTvis Catarda trefikingisadmi 

miZRvnili konferencia, sadac sapri-

zo adgilebze gasuli bavSvebi fasiani 

saCuqrebiT dajildovdnen.25 sayurad-

Reboa da mniSvnelovania, rom aseTi 

saxis konkursebma sistematuri xasiaTi 

miiRon, gansakuTrebiT iseT pirobebSi, 

rodesac skolis moswavleTa umravle-

sobas ar aqvs informacia trefikingis 

Sesaxeb. am mxriv sainteresoa is faqti, 

rom, Sveicariis dafinansebiT, migraciis 

saerTaSoriso organizaciam, ganaTleb-

is saministrosTan erTad, daamuSava 

da dasabeWdad moamzada bukleti tre-

fikingTan dakavSirebiT saxelwodeb-

iT: `cnobari mSobelTaTvis~, romelic 

daurigdebaT skolis moswavleebs.  

garda imisa, rom gaviareT kon-

sultaciebi am sferoSi moRvawe sxva-

dasxva specialistTan, CavatareT kvl-
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eva, romelic gaTvlili iyo trefikin-

gis potenciur msxverplTa sxvadasxva 

asakobriv jgufze, maT Soris skolis 

moswavleebzec. gamoyenebul iqna kiTx-

vari, Tumca sainteresoa is faqti, rom 

gamokiTxulTa umravlesobam imedismom-

cemi pasuxi gasca kiTxvarSi mocemul 

kiTxvebs, kerZod miuTiTes, rom Tavs 

Seikavebdnen ucxo pirisaTvis saidenti-

fikacio dokumentaciis gadacemisagan, 

ucxo enaze Sesrulebul kontraqtze 

xelis mowerisagan, im SemTxvevaSic ki, 

Tu kontraqtis yvela piroba iqneboda 

winaswar SeTanxmebuli. magram es imedis-

momcemi Sedegebi gabaTilda, rodesac 

igive kiTxvebi daesvaT pirebs im adami-

anebis mxridan, visac isini endobodnen 

da, samwuxarod, absoluturma umrav-

lesobam miuTiTa, rom, ra Tqma unda, da-

Tanxmdebodnen usityvod, radgan axlo-

beli adamiani sTavazobdaT dasaqmebas an 

sazRvarze gadayvanas. rac yvelaze mniS-

vnelovania am SemTxvevaSi, aris is, rom 

gamokiTxulTa umravlesobas an saerTod 

ar aqvs informacia trefikingis Sesaxeb, 

an aqvs, magram arasakmarisi da gamoTq-

vams survils, meti gaigos trefikingis 

Sesaxeb. cxadia, winamdebare naSromi ar 

isaxavs miznad undoblobis propagandas, 

magram mniSvnelovania imis xazgasma, rom 

umjobesia, sazogadoebam gaacnobieros, 

rom zomiereba saWiroa yvelaferSi da 

maT Soris ndobaSic. miT umetes, gasaT-

valiswinebelia is faqti, rom mcir-

ericxovani mosaxleobiT gamorCeuli 

saqarTvelosTvis Zalian bevrs niSnavs 

Tundac erTi moqalaqis gadarCena da 

misi daxsna trefikingis borkilebisa-

gan. amdenad, umjobesi iqneba, Tu moxde-

ba sxva saxelmwifoTa gamocdilebis ga-

T valiswineba da arsebuli standarte-

bis daxvewa; mniSvnelovania aseve, rom 

saxelmwifom Tavad izrunos moqalaqeTa 

garkveuli nawilis dasaqmebaze mainc. 

am mxriv kargi iqneba, Tu moxdeba `world 
vision”-is praqtikis gaTvaliswineba. am 

organizaciis daxmarebiT moxda yvelaze 

moTxovnadi profesiebis Seswavla da 

trefikingis potenciur msxverplTaT-

vis Sesabamisi saswavlo programebis Se-

Tavazeba, aseve Seqmnili produqciis re-

alizeba. es ki, Tavis mxriv, xels uwyobs 

qveyanaSi socialur-ekonomikuri fonis 

gaumjobesebas da ufro meti moqalaqis 

mier sakuTari adgilis povnas Tavissave 

qveyanaSi, sazRvargareT wasvlis nacv-

lad. (naSromSi ganxiluli informaciis 

sqematuri garCeva ix. danarTSi).

daskvna

rogorc naSromSi iqna ganxiluli, 

trefikingis prevenciis mizniT gansa-

xorcielebeli RonisZiebebi saerTaSo-

riso samarTliTa da saxelmwifoTa Sida 

kanonmdeblobiT zustad aris gawerili, 

magram garkveul problemebTan aris 

dakavSirebuli maTi praqticireba, ker-

Zod: Sesabamisi Tanxebis ararsebobisa 

da kanonmdeblobiT mowesrigebulo-

bis naklebobis gamo ver xerxdeba sak-

marisi raodenobis sareklamo klipebis 

damzadeba da eTerSi ganTavseba, xolo 

rac Seexeba skolebSi konkretuli 

gakveTilebis Catarebas trefikingis 

danaSaulis winaaRmdeg sabrZolvelad, 

rogorc zemoTac iqna aRniSnuli, ar 

aris sakmarisi da sasurvelia moxdes 

Sejibrebebis popularizacia imisaT-

vis, raTa sazogadoeba metad gaerkves 

trefikingTan dakavSirebul aucileb-

el informaciaSi. aseve arsebiTi mniS-

vneloba aqvs sxva saxelmwifoTa praq-

tikis gaTvaliswinebas, gansakuTrebiT 

ki Sveicariis midgomisas trefikingis 

prevenciasTan dakavSirebiT, radgan 

mas, Tumca sxva saxelmwifoTa daxmare-

bis kuTxiT, sakmaod kargi sistema aqvs 

SemuSavebuli, CexeTis respublikis ms-

gavsad, Tavis Sida kanonmdeblobasac 

moqnilad iyenebs trefikingis prevenci-

is uzrunvelsayofad. gansakuTrebuli 

aRniSvnis Rirsia misi Sesabamisi uwye-

bebis warmomadgenelTa mier ganxor-

cielebuli mudmivi monitoringi im 

samsaxurebsa Tu dasaqmebul pirebze, 

romlebic, savaraudod, Cabmulni arian 

trefikingSi an potenciur msxverplad 

iTvlebian, rac, Tavis mxriv, yvelaze 

ukeT emsaxureba trefikingis prevenciis 
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miznebs, rameTu safrTxis dasawyisSive 

aRmoCena seriozuli darRvevebisa da 

danaSaulebis Cadenis Tavidan acilebis 

saukeTeso saSualebaa. 
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and children, supplementing the united nations convention against transnational 
organized crime, me-9 muxli.

2 iqve, me-10 muxli.
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asruleben standartebs da arc cdiloben gaataron RonisZiebebi maT 
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Coordination Unit against the Traffi cking in Persons and Smuggling of Migrants 
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prevenciis elementebi

moTxovnis moxsna 
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informireba
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INTRODUCTION

Traffi cking, widely known as white slav-
ery, is a very serious challenge for the inter-
national community. Effective measures are 
needed to eradicate the causes of this kind 
of crime and should be aimed at discourag-
ing potential offenders and trapping as many 
people as possible. Traffi cking prevention is a 
highly signifi cant issue embedded in many in-
ternational instruments and domestic legisla-
tions.   It is noteworthy that conventions estab-
lish the standards that should be observed by 
the states party to the conventions, however, 
it is important to  discern whether the states 
fulfi ll their obligations to each particular con-
vention. Additionally, elements established in 
international mechanisms must be scrutinized 
for their effectiveness in preventing traffi cking. 
This paper aims to examine these conditions.

The fi rst chapter of this paper examines 
the international legal framework for traffi cking 
prevention; the second chapter is about vari-
ous elements for traffi cking prevention; and the 
third chapter observes  domestic legislation of 
different nations with regard to traffi cking pre-
vention.  It should be mentioned that the states 
in the fi rst basket regarding anti-traffi cking ac-
tivity have been selected.  As Georgia is one 
of those states, it will be interesting to consider 
the national legislations of states in similar po-
sitions..  The conclusion provides analysis of 
the information presented in this paper.  

1.  INTERNATIONAL LEGAL FRAMEWORK

Traffi cking prevention is not an issue that 
should be regulated only by the legislation of 
a single state.  In order to  execute effective 

measures against this offense, the issue must 
be regulated at the global level.  Two important 
international treaties considered in this chapter 
provide a complete list of actions necessary to 
be implemented by the states for the sake of 
a common goal. These treaties are: the proto-
col to prevent, suppress and punish traffi cking 
in persons, especially women and children, 
supplementing the United Nations convention 
against transnational organized crime; and 
the Council of Europe Convention on Action 
against Traffi cking in Human Beings. 

1.1. Palermo Protocol

The protocol to prevent, suppress and 
punish traffi cking in persons, especially wom-
en and children, supplementing the United 
Nations convention against transnational or-
ganized crime, is widely known as the Palermo 
Protocol, which is a very important anti-traf-
fi cking document  which advances prevention 
objectives that should be implemented by the 
states.  Namely, according to article 19, State 
parties shall establish comprehensive poli-
cies, programmes and other measures to pre-
vent and combat traffi cking in persons. State 
parties shall endeavor to undertake measures 
such as research, information and mass media 
campaigns, in addition to social and econom-
ic initiatives, to prevent and combat the traf-
fi cking of  persons.  Special attention should 
be given to the emphasis on the importance 
of cooperation between the state agencies, 
non-governmental organizations and civil so-
ciety in the fi eld of traffi cking prevention in 
the Palermo Protocol.  The State parties are 
also obliged to alleviate the factors that make 
persons vulnerable to traffi cking, such as pov-
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erty, lack of equal opportunities etc.1 It is also 
noteworthy that states are obliged to organize 
various trainings for  border offi cers at cross-
ing points and other relevant offi cials for the 
purposes of better prevention of traffi cking in 
persons.2

1.2. European Convention

The Council of Europe Convention on 
Action against Traffi cking in Human Beings 
is another important international instrument 
in combating the traffi cking of persons.  It is 
remarkable that at the 3rd Summit of member 
states, delegates strictly condemned the traf-
fi cking in human beings, as a threat to funda-
mental human rights. A  result of the summit 
was that states of origin, transit and destina-
tion of traffi cking victims decided to use the 
legally binding document to elaborate  a com-
mon policy against traffi cking.3

In his speech at the Conference, Secretary 
General of the Council of Europe, Thorbjorn  
Jagland, placed special emphasis on the 
Convention adopted by the Council of Europe 
on Action against Traffi cking in Human Beings, 
and mentioned that the Convention covered 
all forms of traffi cking, against women, men 
and children, both national and transnational, 
connected to organized crime or not,  as well 
as all forms of exploitation.  The most impor-
tant issue, however, is the fact that the traf-
fi cking victim shall not be subjected to criminal 
prosecution.  At the request of the Secretary 
General, the European community shall be-
come a partner to this Convention, as the vic-
tim-oriented approach is the only effective way 
to fi ght traffi cking.4

According to the Convention, the State 
parties are obliged to establish cooperation 
between the various bodies responsible for 
traffi cking issues. They must also  raise public 
awareness, promote a Human Rights-based 
approach and secure gender equality.5   The 
states shall adopt legislative and other mea-
sures to prevent commercial carriers from 
being used as a means  for traffi cking. The 
legislation shall also permit the denial of entry 
or revocation of visas of persons implicated in 
the commission of traffi cking offences.6

As previously mentioned, in addition to the 
international treaty framework, the elements 
signifi cant in achieving a common goal of traf-
fi cking prevention should also be  reviewed.  
The following chapter elaborates on these ele-
ments.

2.  TRAFFICKING PREVENTION

In order to take effective measures against 
traffi cking the state shall act within a certain 
strategy framework; and the best outcome can 
be achieved through observing the standards 
established under the two conventions afore-
mentioned.  According to those Conventions, 
the following elements should be taken into 
account7: 

Reduction of vulnerability of potential vic-• 
tims through social and economic devel-
opment;
Discouraging the demand of the service • 
of persons subjected to traffi cking;
Unconditional observance of gender mai-• 
n streaming;
Raising public education/awareness;• 
Border control;• 
Prevention of corruption among civil ser-• 
vants.
This paper examines  two elements: the 

improvement of the social-economic back-
ground and raising public awareness, as these 
two elements play  major roles in traffi cking 
prevention.

2.1. Improvement of the social-economic 
background

It is widely acknowledged that traffi ck-
ing is a phenomenon that occurs mostly  in 
places suffering economic crisis. Residents of 
the Post-Soviet sphere, the South Caucasus, 
Central and Eastern Europe, , South-East 
Asia, North Africa and the Caribbean, leave 
their countries for richer ones to seek a better 
fortune.8

Article 63 of the founding Treaty of the 
European Community imposed the obligation 
to the Council of the European Union to adopt 
measures on the immigration policy within 
5 years after enactment of the Amsterdam 
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Treaty.  These measures imply the conditions 
of entry and residence, procedural standards 
on issuing visas and residence permits by the 
member states, including family  reintegration, 
and issues relating to illegal immigration and 
illegal residency, including repatriation of ille-
gal residents.9

In 2001, the European Commission ad-
opted a proposal on one of the directives 
which “establishes the conditions of entry and 
residence of citizens of third countries for the 
purpose of economic activity through paid em-
ployment or self-employment”.10   

As it was previously mentioned, according 
to the general approach, there is a need for 
liberalization of the immigration law in order to 
prevent  potential victims of traffi cking to be 
involved with  this criminal network.  However, 
if we even make a superfi cial analysis, it will 
become evident that liberalization of legisla-
tion will take us from one extreme to another; 
namely, the number of major donor countries of 
traffi cking victims should be taken into account 
with the number of the population.   Initially, 
consideration has been given to the central 
and eastern European countries, which pos-
sess a considerable number of inhabitants.  We  
must remember that citizens from these states  
leave to other countries for labour purposes 
and become victims of traffi cking.  Therefore, 
liberalizing  immigration laws more may lay the 
ground to an irreversible process where more 
and more people may become labour-seekers 
in foreign countries.  For example, in Greece 
there are rather strict rules for non-residents 
of EU countries. Working without a labor and 
residence permit in Greece is illegal (which is 
an encouraging factor for people involved in 
traffi cking). Nevertheless, the total number of 
immigrants from Georgia to Greece doubled in 
1998-2007.11 Therefore, if such a considerable 
amount of people have  no fear to travel abroad 
and work there, the number of immigrants will 
defi nitely increase  if movement becomes sim-
plifi ed; however, the result will be rather sad, 
as there will be a lack of job vacancies in the 
countries of destination.  The aforementioned 
fact will cause the development of a traffi ck-
ing network in other ways; namely, traffi ckers 

will try to convince people they have friends 
reserving job placements. All the client has 
to do is pay a sum of money , which will pre-
sumably guarantee legal labor abroad.  Such 
a development may not eradicate traffi cking, 
but may have an opposite effect..  Therefore, 
efforts should be made to create more working 
possibilities and develop  the infrastructure in 
the donor countries.  The issue of state policy 
regarding raising awareness in accordance to 
the legislation will be analyzed in the fl owing 
chapter. 

3.  THE DOMESTIC LEGISLATION OF THE 
STATES

Traffi cking prevention remains a very im-
portant task for the world community and al-
most every country implements certain mea-
sures to eliminate this offence.   Consequently, 
it’s rather diffi cult to address the national legal 
norms on traffi cking prevention of every coun-
try. Countries are divided into three anti-traf-
fi cking activity categories – three baskets.12 
Because states worldwide are divided into 
three parts –  states of the fi rst, second and 
third baskets, it would be reasonable to focus 
attention on those states in the fi rst basket cat-
egory , like Georgia to learn from their experi-
ences and help develop domestic norms. 

3.1. The Czech Republic

The Czech Republic is the fi rst state  se-
lected for its multifaceted theoretical and 
practical knowledge in the fi eld of traffi cking 
prevention. Its well-developed plans make the 
Czech Republic’s strategy interesting for oth-
ers.

According to the national action plan for 
2008-2011 of the Czech Republic, the follow-
ing measures should be implemented for traf-
fi cking prevention:13

Elimination of circumstances encouraging • 
involvement of persons in traffi cking (dis-
crimination, social background);
Improvement of the level of readiness of • 
institutions, organizations and the groups 
of people for solving problems relating to 
the traffi cking.
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Prevention from revictimization;• 
Implementation of effective border control • 
to secure early identifi cation of traffi cking 
victims or possible victims;
Dissemination of information regarding all • 
risks connected with traffi cking.
According to this plan, traffi cking preven-

tion is recognized as one of the main priorities.   
Since the action plan has certain similarities 
to the Georgian plan, focus will be placed on 
the major differences and the approaches 
that are desirable for introduction in Georgia.   
Specifi cally, the Czech Republic’s action plan 
recognizes the importance of cooperation and 
joint work on prevention issues with the source 
countries.  At the same time, local governance 
bodies shall pay proper attention to how chil-
dren spend their free time.14  As a matter of 
fact, the Czech Republic  provides a means of 
raising the awareness of those marginalized 
children and young people without suffi cient 
conditions to get an education, for instance, 
street children, abandoned children and oth-
ers. By showing special fi lms and organizing 
regional projects, the Czech Republic helps 
prevent the children from getting involved  in 
traffi cking.15  Addtionally, the Czech Republic’s 
action plan provides a service to people in-
volved in prostitution and has established 
traffi cking information hot-line with protection 
of anonymity.16  Although employers in the 
Czech Republic are well informed about  labor 
rights, the state still tries to reveal “invisible 
exploitation” that occurs by permanent moni-
toring of the  labor market and administrative 
investigations,17  which is necessary to mini-
mize cases of human rights violations. 

Based on  this example, it would be de-
sirable to perform child monitoring in Georgia, 
as children from an unfavorable environment 
may pose a certain threat to society and to 
the state, accordingly.  Therefore, monitor-
ing and control represent an important tool 
in preventing the development of a potential 
offender. Permanent monitoring of the work 
place is another important tool for effective 
implementation of anti-traffi cking measures, 
since monitoring may provide an early warn-
ing of threats. 

3.2. Switzerland

Switzerland is  another interesting country 
among fi rst basket states.   It is highly com-
mendable that Switzerland exercises  anti-
traffi cking measures not only on its territory, 
but also provides signifi cant assistance to 
the states of victim’s origins by raising public 
awareness in such countries aimed at secur-
ing prevention of victimization.

The Swiss international unit on human traf-
fi cking and migrant smuggling was established 
in 2003. The federal police service and the 
Federal Department of Foreign Affairs are the 
bodies responsible for implementing  the rele-
vant measures.18  Since 2003, the Department 
has been trying to help more and more coun-
tries with traffi cking prevention issues and to 
this end, Switzerland spends 2-3 million Swiss 
Franks annually.  The Department has provid-
ed assistance to the following states:19

The Russian Federation (prevention 
and victims’ protection): The Swiss Agency 
of Development and Cooperation provides 
assistance to various projects, including: pre-
ventive measures regarding visas at the con-
sulate department of Switzerland; rehabilita-
tion center of the International Organization 
for Migration for returned victims in Moscow; 
free hot-line for those who need assistance 
among the Russian speaking population in 
Switzerland, and also in Russia.

Brazil: The project is aimed at developing 
the national strategy against traffi cking and 
migrant smuggling and encouraging victim re-
integration.

The Dominican Republic: Switzerland 
supports  prevention and victim reintegration 
projects that focus on women and are imple-
mented by the non-governmental sector.

Nigeria: Assistance to the National 
Coordinating Bureau against traffi cking, and 
elaborating the national action plan and fi -
nancing several measures.

Switzerland pays special attention to 
cabaret dancers by monitoring developments 
around them and working for raising aware-
ness.  For the purpose of traffi cking preven-
tion, cabaret dancers should provide a resi-
dence permit.20
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The Swiss government believes that traf-
fi cking prevention will be more effective if the 
assistance effort is directed at the countries of 
origin.  In Switzerland, preventive measures 
are recognized as a priority of the state policy 
at the domestic level, especially abroad.21

3.3. Georgia

The national plan on combating traffi cking 
approved by the President of Georgia under 
Decree #46 of 20 January 2009 is built on 
three dimensions:22 a) traffi cking prevention; 
b) protection of the victims of traffi cking; c) 
criminal prosecution of persons committing 
the traffi cking offense. 

This paper is focused on prevention of 
traffi cking offenses; the other two issues will 
not be discussed.

Television Space

According to the 2009-2010 Action Plan 
, the priority issues are raising public aware-
ness by launching an information campaign, 
including the creation of video clips and 
TV and radio programs on the topic. The 
Coordinating Council and Public Broadcaster 
are responsible for implementing   these mea-
sures.  Examples of the state’s activity against 
traffi cking include an advertising clip aired on 
the Public Broadcasting Station and a spe-
cial show discussing all aspects of traffi cking. 
The Ministry of Education prepared, with the 
participation of schoolchildren, the video-clip 
“Do not exchange freedom with slavery.” The 
International Organization for Migration, in 
cooperation with the Fund of Protection and 
Assistance to the Victims of Traffi cking, de-
veloped a prevention and combat traffi cking 
supplement for TV.  Last spring, the Public 
Broadcaster presented a program about traf-
fi cking within the TV show “Life is Wonderful”.

However, a few advertisements broad-
casted on TV and a single TV program may 
not be considered very effective..  Anti-
traffi cking measures should be  regular in na-
ture. Information on the punishment of offend-
ers should be disseminated in order to elimi-
nate the syndrome of impunity in society and 
victims of traffi cking should become confi dent 

that if they cooperate with the relevant state 
agencies, they will be better protected and 
new measures will be implemented against of-
fenders.

The state should also regulate the broad-
casting of advertising clips on traffi cking pre-
vention by different TV channels. Data provided 
by the International Organization for Migration 
shows that a 48-second advertisement for one 
month on TV Rustavi-2 costs 3,018.00 USD, 
and a 2-month advertising block on  Imedi TV 
costs 3,106.30 USD, even after a 40% dis-
count provided by the administration of both 
channels.23  Obviously, advertising on different 
TV channels is a rather expensive indulgence, 
but if traffi cking prevention is a state priority, 
advertising should be more exploited.

Regarding the development and dissemi-
nation of printed material at border regions 
and other areas of high risk, a quite interest-
ing measure has been implemented by  NGOs 
operating in Georgia. Special envelopes were 
designed with information regarding those en-
tities involved in the anti-traffi cking campaign 
in Georgia.  These envelopes were then dis-
tributed among travel companies, for putting 
travelers’ tickets in them.24  This is one unique 
way of raising public awareness.  However, 
including information on the same envelope 
of agencies  that perform similar functions in 
the destination country would be more effec-
tive. Unfortunately not all the travel agencies 
received these envelopes.

In addition, the following measures are 
being considered in regards to the Georgian 
action plan for 2009-2010:

Public discussion on traffi cking issues at • 
institutions of higher and vocational edu-
cation;
Popularization of a hot-line for the pur-• 
poses of preventing and combating traf-
fi cking;
Updating information at the websites of • 
the relevant agencies;
Development of the Ministry of Education • 
and Science of Georgia educational pro-
grams : deliberation of existing education-
al norms, introduction of model lectures, 
elaboration and introduction of educa-
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tional programs for children residing in 
orphanages and shelters.
In addition to these aforementioned mea-

sures, conferences and competitions on traf-
fi cking issues could be organized which are 
aimed at providing school-children with not 
only theoretical knowledge, but should also 
develop their practical skills as well.  With 
such a background they will be able to analyze 
reality better and prevent cases of traffi cking.  
In this regard, the Georgian Young Lawyers 
Association implemented the project “No to 
Traffi cking” in 2004-2009. Within this project, a 
conference was organized for school children 
and the most successful participants received 
special gifts.25  This is a remarkable idea and 
such competitions should have a regular na-
ture, especially in circumstances where most 
school children have no information about traf-
fi cking.  With fi nancial support from Switzerland, 
the International Organization for Migration, 
along with the Ministry of Education, devel-
oped and prepared “For Parents,” a booklet 
about traffi cking, which was distributed among 
school children.  

In addition to the consultations with sev-
eral specialists working in this fi eld, we also 
conducted a questionnaire-based survey of 
potential victims for different age groups, in-
cluding school children. .  Most respondents 
stated that they would refrain from handing 
over identifi cation documents to strangers and 
signing a contract written in a foreign language, 
even if all contractual conditions were agreed 
on beforehand.  However, when asked if they 
would do the same with someone they knew, 
the vast majority agreed readily.. The major-
ity of respondents had either no information 
about traffi cking, or not enough.  At the same 
time, they were ready to learn more about traf-
fi cking.  While this paper in no way aims to 
propagate  mistrust, it must be stressed that 
it’s better for society to realize that a moderate 
attitude is necessary in every relation, includ-
ing confi dence.  Because Georgia has such 
a small population, preventing even a single 
citizen from being a traffi cking victim is very 
important.  Therefore, it is in the country’s best 
interest to consider the experience of other 
states and deliberate on the existing norms.  It 

is also important for the state to create job op-
portunities for at least some of its citizens.  In 
this regard, the NGO World Vision provides a 
good example.  Through the assistance of this 
organization, all professions in  great demand 
have been investigated and relevant training 
programs were proposed to potential traf-
fi cking victims .  Assistance in manufacturing 
certain goods is also in place.  This measure 
is an encouraging factor for improving the so-
cial-economic background of the country and 
has also created an opportunity for citizens to 
fi nd their own place in their country, instead of 
traveling abroad.   (See annex for schemes of 
discussed information).

CONCLUSION

As stated in the paper, measures against 
traffi cking are strictly regulated by interna-
tional and national legislations, but practical 
implementation of binding regulations is rath-
er problematic. Due to the lack of relevant fi -
nancial resources and poor legal regulations, 
there are not enough advertising clips pre-
pared and aired, while there are not enough 
lessons in schools on combating traffi cking .  It 
is necessary to organize  popular competitions 
to deliver traffi cking information to a wider por-
tion of society, as well.  The practice of other 
states should also be taken into consideration, 
especially the Swiss approach to traffi cking 
prevention, as it has a well-developed system 
of assisting other states.  Switzerland, like the 
Czech Republic, has the good practice of a 
fl exible application of its national law in anti-
traffi cking activities. Special reference should 
also be made to the permanent monitoring 
of offi ces or employees that are allegedly in-
volved in  traffi cking or represent potential vic-
tims.  Such monitoring is performed by repre-
sentatives of relevant agencies and provides 
the most appropriate tool for the purpose of 
traffi cking prevention, since early warning of 
threats is the best mechanism for prevent-
ing serious misconduct and committing the 
crime.
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Elements of preventi on

Eliminati on of the demand
on the service of persons 
subjected to traffi  cking

Border control

Public educati on, awareness 
Unconditi onal observance 
of gender mainstreaming

mprovement of
social-economic background

Corrupti on preventi on

Regulati on

Acti on plan
Anti -traffi  cking law

Palermo Protocol
oE Conventi on

Internati onal law Nati onal law

ANNEX

Governmental sector

The state fund for asístanse and 
protecti on of victi ms of traffi  cking 
(8 victi ms 1=2000)

School lessons planned

TV Show “Life is 
Wonderful”

Adverti sing clip “Do not exchange 
freedom for slavery”  3,018.70, 3, 106. 
30 USA

Minsitry of Educati on published 
brochure together with the IOM, 
fi nanced by Switzerland

Georgia
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NGO Sector

Envelopes were distributed 
among travel agencies

Through the assistance of the World Vision, 
investi gati on of professions in great demand 
has been carried out proposing relevant 
educati onal programs to potenti al victi ms 
of traffi  cking ; assistance in realizati on of 
producti on provided. 

Contact informati on about the 
similar services in the countries of 
desti nati on should be indicated

Booklets and brochures were 
published; concerts organized 
and paraphanalia  ditributed

GYLA organized conference on 
traffi  cking issues for children

Georgia

Study

Confi dence-based decisions Lack of awareness

Desirable to accomplish

Access to the adverti sing market at 
every TV channel

Contact informati on about the 
relevant agencies in desti nati on 
countries

Swiss practi ce, monitoring work 
places to reveal invisible threats

Broadcasti ng informati on about 
court trials

Encouraging 
conferences

Georgia

Monitoring the applicati on 
of children’s free ti me as 
exemplifi ed by the Czech 
republic
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Sesavali

adamianis sicocxlis xelSeuxebloba 

pirvelad 1215 wels inglisis mefis mier 

xelmoweril Tavisuflebis diad qartia-

Si dafiqsirda. 

sicocxlis ufleba, am sityvis pir-

dapiri mniSvnelobiT, TiTqos unda niS-

navdes saxelmwifos movaleobas, aCuqos 

Tavis moqalaqeebs ukvdaveba, magram esec 

rom moaxerxos, TviTmkvlelobas xom ver 

aukrZalavs?! 

sicocxlis ufleba ar niSnavs mara-

diulad amqveyniuri cxovrebis ufle-

bas. es unda gavigoT ise, rom aravis ara 

aqvs sxvisi sicocxlis arabuneb ri vad 

Sewyvetis ufleba, Tu saxeze araa ma r-

TlwinaaRmdegobis gamomricxveli ga  re-

moeba.

sinamdvileSi sicocxlis uflebis 

amgvari gageba imas gulisxmobs, rom sa-

xelmwifo valdebulia, daexmaros Ta-

vis TiToeul moqalaqes sicocxlis 

SenarCunebaSi.1 gamodis, rom sicocx-

le sworedac rom adamianis ufleba yo-

fila. 

Tavisuflebebi, romelTac negati-

ur uflebebsac uwodeben, saxelmwifos 

pasiurobas gulisxmobs. sicocxlis uf-

lebis amgvari gageba niSnavs, rom adami-

anis sicocxle TviTon adamianis xelSia 

da misi warTmevis ufleba aravis aqvs, 

sxva danarCeni ki pirovnebis sazrunavia. 

evTanazia2 erT-erTi umniSvnelova-

nesi sakiTxia Tanamedrove msoflio sa-

zogadoebisTvis.3 igi gulisxmobs ter-

minalur stadiaze myofi, ukurnebeli 

seniT daavadebuli avadmyofebisTvis 

sicocxlis mospobas, misi fizikuri tan-

jvisagan gaTavisuflebis mizniT.4 

sisxlis samarTlis mecnierebasa da 

praqtikaSi sakiTxi msxverplis TxovniT 

sicocxlis mospobis Sesaxeb iyo da 

dResac gansakuTrebiT sakamaToa. uamra-

vi kiTxva ismis evTanaziis garSemo. arse-

bobs sxvadasxva mosazreba imis Taobaze, 

SeuZlia Tu ara adamians, gankargos 

Tavisi sicocxle ise, rogorc surs. ar 

arsebobs pasuxi kiTxvebze – evTanazia 

danaSaulia, Tu mowyaleba, igi sayovel-

Taod dasjadad unda gamocxaddes, Tu 

humanur aqtad. 

evTanaziis sakiTxi aqtualuria ro-

gorc Teoriuli, ise praqtikuli Tval-

sazrisiT. evTanaziis samedicino, sa-

marTlebrivi, filosofiuri, aqsiolo-

giuri, eTikuri aspeqtebis Sesaxeb sakmao 

raodenobis Sefasebebisa da daskvnebis 

miuxedavad, mraval arsebiT sakiTxze ar 

arsebobs erTiani mosazreba. jerjero-

biT pasuxgaucemelia kiTxva, valdebu-

lia Tu ara adamiani, sxva adamianis (Zi-

riTadad, axlo naTesavis) xangrZliv da 

agoniur tanjvas uyuros da araferi mo-

imoqmedos misi tanjvisgan gasaTavisuf-

leblad?! valdebulia Tu ara eqimi, bo-

lomde ibrZolos adamianis sicocxlis 

SenarCunebisTvis da, amasTan, gaaxangrZ-

livos misi tanjva, Tu mas ufleba aqvs, 

gaaTavisuflos adamiani tanjvisagan da 

mas `tkbili sikvdili“ aCuqos?! amiT eqi-

mi adamianis uflebis ganxorcielebas 

emsaxureba, Tu borotebis aqts? am kiTx-

vebze yvela qveyana individualurad 

scems pasuxs, imis mixedviT, Tu rogoria 

Tamar sadraZe

evTanaziis zneobrivi da samarTlebrivi problemebi
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maTi samarTlebrivi, sazogadoebrivi da 

religiuri azrovneba. 

1. evTanaziis problemis zogadi 

daxasiaTeba

zemoT dasmul kiTxvebze pasuxis ga-

cemisas unda aRiniSnos, rom RvTisgan 

boZebuli sicocxlea da ara sikvdil-

sicocxlis arCevani, rogorc es xSirad 

hgoniaT. magaliTad, TviTmkvleloba 

mi utevebeli codvaa, magram samarTleb-

rivad ar isjeba. adamians (avadmyofs, 

pacients) ufleba aqvs, uari Tqvas ara 

mxolod romelime samkurnalo proce-

duraze (magaliTad, sisxlis gadasxma-

ze), aramed mTlianad mkurnalobaze. es 

misi gadasawyvetia da nebismieri iZule-

ba daarRvevs misi fizikuri xelSeuxe-

blobis uflebas da ganixileba rogorc 

Zaladoba. 

zog qveyanaSi evTanaziis samive sa-

xe5 mTlianad akrZalulia, magaliTad: 

safrangeTi, ruseTi;6 zogan danaSaulis 

Semamasubuqebel garemoebadaa miCneu-

li, magaliTad: germania, avstria, por-

tu galia, saqarTvelo;7 zogan ki igi ne ba-

darTulia,8 magaliTad: holandia, bel-

gia, peru, avstralia, argentina, kolum-

bia, iaponia.9

pirveli qveyana, romelmac evTanazia 

daakanona, holandia iyo. holandiaSi ev-

Tanazia araformalurad, faqtobrivad, 

1993 wlidan iyo daSvebuli, 2001 wels 

ki parlamentma miiRo kanoni, romelic 

evTanazias kanonierad acxadebda. evTan-

azia dasaSvebia im SemTxvevaSi, Tu avad-

myofi ganukurnebeli seniT aris avad 

da ganicdis autanel fizikur tkivils. 

komisiis mier wardgenil dokumentTa 

Soris aucileblad unda iyos pacientis 

gacnobierebuli werilobiTi gancxade-

ba, aseve saWiroa ganmeorebiTi samedi-

cino daskvna. dadebiTi gadawyvetilebis 

miRebis SemTxvevaSi, avadmyofs eZleva 

evTanaziis aqtis ganxorcielebis uf-

leba. 10

yoveli ocdamexuTe ukurnebeli se-

niT daavadebuli holandieli, romelic 

saxlSi xvdeba sikvdils, samedicino dax-

marebis am ukidures formas mimarTavs. 

saavadmyofoebSi ki ase iqceva yoveli sa-

mocdameTxuTmete.11

did britaneTSi 1936-1950 wlebSi 

evTanaziis momxreebma evTanaziis daka-

nonebis Taobaze lordTa palataSi wina-

dadeba Seitanes. am winadadebam marcxi 

ganicada da igi ar miiRes, magram 1969 

wels, xangrZlivi diskusiebis Semdeg, 

lordTa palataSi 60 xmis winaaRmdeg 

ukve 40 xma iyo momxre, mieRoT kanoni ev-

Tanaziis dakanonebis Sesaxeb.12

did britaneTSi 2000 wels gamoce-

mul iqna jandacvis saministros mkacri 

wesebi, romlis Tanaxmadac, eqims ufle-

ba aqvs, ar aamuSaos pacientis guli an ar 

aRadginos sunTqva, raTa ganukurnebeli 

pacienti aRar Seawuxos gausaZlisma fi-

zikurma tkivilebma. eqims SeuZlia iyos 

umoqmedod, Tu pacientis neba dada-

sturebulia dokumentiT, Tu pacients 

aranairi SesaZlebloba ar aqvs reani-

maciis warmatebaze da Tu pacientis si-

cocxle reanimaciis Semdeg wameba iqneba. 

e.i. evTanazia did britaneTSi akrZalu-

lia, Tumca daSvebulia gamonaklisi, rac 

gulisxmobs, rom qveyana garkveulwilad 

cnobs pasiur evTanazias.13 

2002 wlidan pasiuri evTanazia daS-

vebulia SveicariaSi, Tumca misi ganxor-

cielebisTvis daculi unda iyos kanoniT 

daTqmuli formalobebi. 

2002 wels evTanazia belgiis kanon-

mdeblobiT dakanonda. evTanaziaze uf-

leba aqvs belgiis moqalaqes 18 wlis 

asa kidan. belgiis universitetis xelmZ-

Rvanelobis gadawyvetilebiT, evTanazia 

saswavlo kursis saxiTac ki iswavle-

ba samedicino fakultetis studente-

bisTvis, raTa maT SeZlon, normalurad 

da minimaluri riskis farglebSi gan-

axorcielon evTanazia. momakvdavebs 

SveicariaSic `exmarebian“. aq `tkbili 

sikvdili“ afTiaqSic ki iyideba, Tumca 

receptiT da mxolod Sveicariis moqa-

laqeebze.14

ruseTis kanonmdeblobiT, mkvlelo-

ba msxverplis TxovniT ganixileba ro-
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gorc Cveulebrivi ganzraxi mkvleloba, 

yovelgvari Semamsubuqebeli garemoebe-

bis gareSe. ruseTis kanonSi `moqalaqeTa 

janmrTelobis dacvis Sesaxeb“ xazgas-

mulia, rom evTanazia yovelmxriv dau-

Svebelia. samedicino personals ekrZa-

leba evTanaziis ganxorcieleba, Tundac 

avadmyofis gamudmebuli da daJinebuli 

TxovniT.15 

safrangeTis kanonmdebloba evTan-

azias, Cveulebriv, ganzrax mkvlelobad 

ganixilavs, Tumca am ramdenime wlis win 

safrangeTSi miRebul iqna kanoni, rome-

lic pasiur evTanazias exeba. am kanoniT, 

ganukurnebeli seniT daavadebul avad-

myofs ufleba mieca, uari Tqvas mkur-

nalobaze, amisTvis aucilebelia arse-

bobdes pacientis werilobiTi gancxade-

ba da mtkicebuleba imisa, rom es gadawy-

vetileba nebayoflobiT da gacnobiere-

bulad aris miRebuli. 16

germaniis kanonmdebloba dasjadad 

acxadebs evTanazias. danaSaulad iTvle-

ba, Tuki momakvdavis TxovniT, eqimi aqti-

uri CareviT aTavisuflebs mas tanjvisa-

gan. amis erT-erTi mizezi nacionalizmis 

wlebis gamocdilebaa. maSin aTiaTaso-

biT germaneli, romelTac Tandayolili 

gonebrivi da fizikuri nakli aReniSne-

bodaT, saxelmwifo programis – `eris 

genofondis gajanmrTeleba“ – msxverp-

li gaxda. mas Semdeg `mowyalebis gaRe-

bis mizniT“ mkvleloba mWidrod dau-

kavSirda TeTrxalaTiani nacistebis 

TviTnebobas, romlebsac miaCndaT, rom 

Tavad hqondaT imis gadawyvetis ufleba, 

Tu vis unda ecocxla da vis ara.

germaniaSi pacients exmarebian tki-

vilis gayuCebaSi, Tumca evTanazia akrZa-

lulia. germaniis sisxlis samarTlis ko-

deqsis 216-e muxli, mkvleloba msxverp-

lis TxovniT, gansazRvravs: `vinc klavs 

pirs misive kategoriuli da daJinebuli 

Txovnis safuZvelze, gamoasalmos si-

cocxles, isjeba Tavisuflebis aRkve-

TiT 6 Tvidan 5 wlamde“. normidan Cans, 

rom evTanazia naklebad mZime danaSau-

ladaa aRiarebuli.17 miuxedavad kanonis 

am moTxovnisa, 2008 wlis 12 dekembers 

30 wlis moqalaqe stefan dufori sasa-

marTlom udanaSaulod cno Tavisi biZis 

mimarT ganxorcielebul evTanaziaSi. 

sasamarTlo procesze duforma gana-

cxada, rom misi qmedeba biZis daJinebuli 

TxovniT iyo provocirebuli, radgan man 

ver gauZlo ramdenime Tvis ganmavloba-

Si biZis daJinebul mudaras, daxmarebo-

da mas TviTmkvlelobaSi.18 aRniSnuli 

metyvelebs, rom germaniaSi evTanaziis 

mimarT TandaTan loialuri damokide-

buleba yalibdeba da sasamarTloc da 

sazogadoebac qmedebis Camdenis gamarT-

lebis safuZvels eZebs. 

kaTolikur italiaSi sityva `evTana-

zia“ popularuli ar aris, Tumca disku-

siebi am Temaze aqtiurad mimdinareobs 

rogorc samedicino, ise samarTlebrivi 

TvalsazrisiT.19 ramdenime wlis win tu-

rinSi Catarebuli evTanaziis probleme-

bisadmi miZRvnili simpoziumis monawile 

iuristebma SeimuSaves sakamaTod sainte-

reso dokumentis proeqti `biologiuri 

anderZi“, romlis mixedviTac, misi xel-

mowera SeeZloT ganukurnebeli seniT 

daavadebul pacientebs. is aTavisuf-

lebda iuridiuli pasuxismgeblobisgan 

im medpersonals, romelic avadmyofebs 

`tkbil sikvdilSi“ daexmareboda. sim-

poziumis monawileni xazs usvamdnen, 

rom evTanazia unda ganixilon rogorc 

adamianis fundamenturi ufleba.20 am 

ideam italiaSi mxardaWera ver pova, 

risi mizezic is Seurigebeli poziciaa, 

romelic evTanaziis sakiTxebSi kaTo-

likur eklesias uWiravs. romis papma 

ioane-pavle meorem misTvis uCveulod 

mwvave formiT mosTxova xelisuflebas, 

mieRo zomebi ojaxis dasacavad, abor-

tebisa da evTanaziis asakrZalavad. pap-

ma mouwoda eklesiis msaxurebs, yvela 

saSualebiT ibrZolon evTanaziisa da 

TviTmkvlelobaSi daxmarebis winaaRm-

deg. `vinc pativs ar scems sicocxles, 

gansakuTrebiT ki mis sisusteebs, unda 

SegaxsenoT, rom is RvTis boZebulia da 

misi dacva yvelas movaleobaa“, – Tqva 

papma da xazi gausva, rom es valdebuleba 

gansakuTrebiT exeba samedicino sferos 
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muSakebs, romelTac hipokrates fici 

aqvT dadebuli.21

eTikuri TvalsazrisiT ismeba kiTx-

va – xom ar aris evTanaziis nebismieri 

gamovlineba mkvlelobis kanoniT neba-

darTuli forma?! zogi adamiani, romlis 

Tvalwin axlobeli nel-nela iRupeba 

da mis autanel fizikur tanjvas bolo 

ar uCans, Tvlis, rom, roca momakvdavi 

TviTon iTxovs misi tanjvisaTvis bolos 

moRebas, moralze laparaki zedmetia. 

Tuki am adamianis sicocxle mSvenieri 

iyo, aseTive unda iyos misi sikvdilic – 

amboben evTanaziis momxreebi.22

holandiaSi sazogadoebrivi azris 

yovelwliuri gamokiTxvebi aCvenebs, 

rom evTanazia ar ganixileba rogorc 

adamianis sicocxlis xelyofa. gamokiT-

xulTa 80-90% swored ase fiqrobs. ro-

desac romis papma, ioane-pavle meorem 

sajarod dagmo evTanazia, evTanaziis 

momxre holandielTa ricxvi 5%-iT gai-

zarda.23 evTanaziis SemTxvevaTa ricxvi 

holandiaSi dRiTidRe matulobs da, al-

baT, asec gagrZeldeba momavalSi, vinai-

dan mosaxleoba mieCvia im azrs, rom da-

moukideblad SeuZlia sakuTari bedis 

gansazRvra. 

dRes samedicino teqnika da inten-

siuri Terapiis meTodebi imdenad gan-

viTarda, rom aparatebs, romlebic or-

ganizmis yvela sasicocxlod mniSvne-

lovan funqcias asruleben, praqtiku-

lad SeuzRudavad SeuZliaT, gadaswion 

sikvdilis dadgomis momenti. gaCnda 

problema, romelic pasiur evTanazias 

ukavSirdeba da is sakanonmdeblo gziT 

unda mogvarebuliyo, amitom germania-

Si Sewyvites im pacientTa intensiuri 

Terapia, romlebic didi xnis ganmavlo-

baSi imyofebodnen komis mdgomareobaSi, 

gamojanmrTelebis realuri Sansebis ga-

reSe. am SemTxvevebSi eqimebi eyrdnobod-

nen im mosazrebas, rom Tavad pacientic 

ar iqneboda eqimis am gadawyvetilebis 

winaaRmdegi, sakuTari azris gamoTqma 

rom SeZleboda. 

unda aRiniSnos, rom pasiur evTana-

zias msoflios umravlesi qveyana cnobs, 

maT Soris saqarTveloc.24 

2. evTanazia saqarTvelos 

kanonmdeblobis mixedviT 

evTanaziis mimarT qarTul sazoga-

doebriv cnobierebaSi damkvidrebulia, 

ZiriTadad, uaryofiTi damokidebule-

ba, rac ganpirobebulia saqarTvelos 

marTlmadidebeli eklesiis poziciiT, 

ZirZveli erovnuli tradiciebiT da 

wes-CveulebebiT, romelTa Tanaxmadac, 

evTanazia aSkara mkvleloba da TviTmk-

vlelobaa, e.i. didi codvaa.

saqarTvelos kanonmdebloba evTa-

na zias ganixilavs rogorc ganzrax mkv-

lelobas, Cadenils Semamsubuqebel ga-

remoebebSi da sasjelic Sesabamisad 

msu buqia, vidre Cveulebrivi ganzraxi 

mkvlelobisTvis. farTo mniSvnelobiT, 

evTanazia fsiqikurad an fizikurad 

`aras rulfasovani sicocxlis“ mospo-

baa keTilSobiluri mosazrebiT. swored 

amitom, kanonma sasamarTlos ufleba 

misca, mxedvelobaSi miiRos sibralu-

lis motivi, rogorc pasuxismgeblobis 

Semamsubuqebeli garemoeba. 

saqarTvelos sisxlis samarTlis ka-

nonmdebloba aqtiur evTanazias abso-

luturad miuReblad miiCnevs, radgan 

eqimma arc erT SemTxvevaSi ar unda mous-

wrafos sicocxle adamians da Tanac sa-

frTxe ar unda Seuqmnas medikosis pro-

fesiis zneobriv safuZvels.25 

saqarTvelos ssk-is 110-e muxlis Ta-

naxmad, mkvlelobad miiCneva, roca si-

cocxlis mospoba xdeba rogorc dazara-

lebulis nebis sawinaaRmdegod, ise misi 

TxovniTa da TanxmobiT. dazaralebulis 

Tanxmoba an Tundac daJinebuli Txovna 

ar aTavisuflebs pirs pasuxismgeblo-

bisgan.

kanonmdebeli dispoziciaSi sam 

mni S vnelovan komponents usvams xazs: 

1. braldebulis STagonebas dazara-

lebulis mier, 2. momakvdavis daJine-

bul Txovnas, 3. dazaralebulis nebis 

Sesabamisobas. CamoTvlili sami kompo-

nenti aris ganmsazRvreli damnaSavis 

subieqturi mxarisa, ramac ganapiroba 

am ganzrax mkvlelobis Semamsubuqebeli 
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xasiaTi. damnaSave ganzrax klavs avad-

myofs, magram es ganzraxva, survili 

dazaralebulisagan aris STagonebuli 

da aRZruli, mkvlelobis mizani ki mo-

makvdavis Zlieri fizikuri tkivilisa-

gan gaTavisuflebaa. 

msxverplis daJinebuli Txovna, misi 

namdvili nebis Sesabamisad, gvevlineba 

iseT faqtorad, rac STagonebis aRmo-

cenebis safuZvelia. es ukanaskneli gu-

lisxmobs pirovnebaze iseT zemoqmede-

bas, rodesac mas sakuTari survilisa da 

ganzraxvis gareSe, zogjer ki mis sapi-

rispirod, eqmneba garkveuli grZnoba an 

survili raime moqmedebis Sesrulebisa, 

rac ar gamomdinareobs misi moqmedebis 

aRiarebuli principebidan. momakvdavis 

daJinebuli Txovna, rom mouspon tanju-

li, gawamebuli sicocxle, sibraluls 

iwvevs subieqtSi, garkveul zemoqmedebas 

axdens masze da am ukanasknels uCndeba 

survili, gaaTavisuflos momakvdavi au-

taneli, araadamianuri wamebisgan, misces 

SesaZlebloba mSvidi sikvdilisa.26 mi-

uxedavad yovelive amisa, saxezea sazoga-

doebrivad saSiSi qmedeba – sxva adamianis 

sicocxlis mospoba da igi ver ganixile-

ba marTlwinaaRmdegobis gamomricxvel 

garemoebad, vinaidan amiT irRveva kon-

stituciuri principi: `sicocxle adami-

anis xelSeuxebeli uflebaa da mas icavs 

kanoni“. am SemTxvevaSi konstitucia da 

sazogadoebrivi azri marTlmadideblu-

ri religiis Sexedulebebis mixedviT mo-

qmedebs, romelsac Seurigebeli pozicia 

uWiravs evTanaziasTan mimarTebiT.

saqarTvelos sisxlis samarTlis 

ko deqsma mkvleloba msxverplis Txo v -

niT (evTanazia) privilegirebul Semad-

genlobaTa jgufs miakuTvna, vinaidan 

sakiTxi exeba ara marto mkvlelobas 

dazaralebulis TanxmobiT, aramed mo-

makvdavi adamianis daJinebul Txovnas 

misi fizikuri tanjvisagan gaTavisuf-

lebis Sesaxeb. es Txovna unda gamoxatav-

des momakvdavis namdvil nebas. igi unda 

iyos iseT mdgomareobaSi, rom srulad 

SeeZlos, kontroli gauwios da uxelmZ-

Rvanelos Tavis moqmedebas; Tu msxver-

pls amis SesaZlebloba ara aqvs, misTvis 

sicocxlis mospoba ukve Cveulebrivi 

mkvlelobaa, cxadia, Tu ar arsebobs sxva 

damamZimebeli garemoeba. 27

saqarTvelos kanonSi `pacientis uf-

lebebis Sesaxeb“ xazgasmiT aris aRniS-

nuli, rom evTanazia samedicino perso-

nals ekrZaleba da yovelmxriv dauSve-

belia, Tumca, amave dros, kanonis 24-e 

muxli gvamcnobs: `saqarTvelos moqa-

laqes ufleba aqvs, winaswar werilobiT 

gamoxatos neba (Tanxmoba an uari) ugono 

mdgomareobaSi aRmoCenisas an gacnobie-

rebuli gadawyvetilebis miRebis una-

ris dakargvisas misTvis sareanimacio, 

sicocxlis SemanarCunebeli an palatu-

ri mkurnalobis Catarebis Sesaxeb, Tu 

miTiTebuli garemoebebi gamowveulia: 

a) ukurnebeli daavadebiT terminalur 

stadiaze, b) daavadebiT, romelic auci-

leblad gamoiwvevs mZime invalidobas“, 

e.i. pacients eZleva gadawyvetilebis 

miRebis SesaZlebloba, Caitaros Tu ara 

mkurnaloba da gaixangrZlivos Tu ara 

sicocxle. amave sakiTxs exeba saqarT-

velos kanoni `janmrTelobis dacvis 

Sesaxeb“.28 

pacients aqvs SesaZlebloba, Tavad 

Tqvas uari da aRar gaagrZelos mkur-

naloba, magram arc eqims da arc sxva 

romelime pirs (naTesavs, megobars da 

a.S.) ar aqvs ufleba, daexmaros pacients 

sikvdilSi. 

amdenad, saqarTveloSi akrZalulia 

aqtiuri evTanazia, magram daSvebulia 

pasiuri evTanazia, rac mkvlelobis pri-

vilegirebul saxed ganixileba (110-e 

muxli). 

3. evTanaziis momxreTa da 

mowinaaRmdegeTa dapirispireba

evTanazias uamravi momxre Tu mo-

winaaRmdege hyavs. maT TavianTi mo-

sazrebis sisworis dasabuTebisaTvis 

yuradsaRebi argumentebi aqvT. zogadi 

kriteriumis SerCevis sakiTxs amZimebs 

TiToeuli pirovnebis, avadmyofis uni-

kaluroba, misi individualuroba, mi-

drekilebebi, survilebi, religiuroba, 
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eTnofsiqologiuri saxe, tradiciebi, 

wes-Cveulebebi da a.S. 

dRes bevri iziarebs im azrs, rom ev-

Tanazia aris ara `mkvleloba“, aramed 

adamianis `ufleba sikvdilze“. inglisis 

sisxlis samarTlis erT-erTi saxelmZR-

vanelos avtorebis aRniSvniT, `miuxeda-

vad akrZalvisa, samedicino praqtika-

Si arcTu iSviaTia msgavsi SemTxveva; 

rac Seexeba sazogadoebriv azrs, mas, 

ZiriTadad, avadmyofis axlo naTesave-

bi da/an megobrebi gamoxataven da isini 

amaSi verafers amoralurs ver xedaven, 

piriqiT, Tvlian, rom es ukanaskneli 

orive mxarisTvis fizikuri da moralu-

ri Svebis momtania, miuxedavad imisa, 

rom yvela udides pativs scems adamianis 

sicocxles.“29 

cxovrebaSi gvxvdeba mZime SemT xve-

vebi, rodesac axloblebs uxdebaT jer 

kidev saRi azrovnebis mqone sayvareli 

adamianis wamebis yureba. es saSineli 

mdgomareoba zogjer Tveebi da wlebi 

grZeldeba. ratom unda daamTavros ada-

mianma sicocxle da wavides am qveyni-

dan sicocxlis siZulviliT?! Tuki mas 

aqvs sicocxlis ufleba, ratom ar unda 

hqondes sikvdilis ufleba?! sad aris 

sazRvari humanurobasa da mkvlelobas 

Soris, ra ufro humanuria – agoniuri 

avadmyofisTvis sicocxlis ganusazRv-

reli vadiT xelovnurad SenarCuneba, Tu 

evTanziis ganxorcieleba?! am kiTxveb-

ze pasuxi scildeba samedicino eTikis 

farglebs da moiTxovs samarTlebriv 

Sefasebas.30

sicocxlis uzenaes Rirebulebad mi-

C neva TiToeuli sicocxlis ganumeoreb-

lobas emyareba da amis gamo, igi, uwina-

resad, im individisTvisaa yvelaze didi 

Rirebuleba, visac ekuTvnis. swored ami-

tom sicocxlis gankargvis ufleba mxo-

lod mis mflobels aqvs da aravis sxvas. 

kanonmdeblobiT evTanaziis srul-

yo filad gawerili sistemiT ganxorci-

elebis SemTxvevaSic ki SeuZlebelia 

imis mtkiceba, rom evTanaziis aqti Seu-

cdomlad da yovelgvari riskis gareSe 

Catardeba. sicocxlesTan mimarTebiT 

daSvebuli nebismieri Secdoma fatalu-

ria, radgan xelyofili sicocxlis aRd-

gena SeuZlebelia. 

samarTlebrivad `sicocxlis ufle-

ba“ ar gulisxmobs `sikvdilis ufleba-

sac“, Sesabamisad, kanonmdebels ar Se-

uZ lia, sikvdilis uflebis erTpirov-

nulad aRiareba. adamiani sakuTar si-

cocxles Tavad ganagebs da mas ufle-

ba aqvs, nebismier dros Sewyvitos igi 

TviTmkvlelobis aqtiT, Tumca es ar niS-

navs sxva adamianis uflebas an movaleo-

bas, daexmaros mas am miznis miRwevaSi. 

TviTmkvlelobis ufleba aRiarebulia 

samarTalSi, magram ewinaaRmdegeba reli-

gias. evTanaziis aRiarebis SemTxvevaSi, 

misi gamoyeneba iqneba eqimis ara mar-

to ufleba, aramed profesiuli mova-

leoba. msgavsi movaleobis Sesrulebis 

winaaRmdegi ki uamravi (gansakuTrebiT 

morwmune) eqimi iqneba, amasTan, aRniSnu-

li pirdapir ewinaaRmdegeba hipokrates 

fics da, zogadad, eqimis profesiis da-

niSnulebas. 

evTanazia gaumarTlebelia iuri-

di uli TvalsazrisiT, radgan im Sem T-

xvevaSi, rodesac eqimi kiboTi daavade-

bul uimedo avadmyofs momakvdinebel 

nemss ukeTebs, obieqturad sikvdils 

iwvevs ara TviT avadmyofoba, aramed 

avadmyofisTvis eqimis mier gakeTebuli 

nemsi. 

evTanaziis dakanonebis kidev erTi sa-

marTlebrivi problema misi ugono mdgo-

mareobaSi myofi avadmyofis mimarT gan-

xorcielebaa, romelsac SesaZlebloba 

ar aqvs, Tavisi neba daafiqsiros. eqimi 

valdebuli iqneba, sibralulis motiviT, 

daaCqaros sikvdili, rodesac arsebobs 

avadmyofis moTxovna an Tanxmoba evTan-

aziis ganxorcielebaze, anda rodesac 

aseTi Tanxmobis miReba SeuZlebeli iq-

neba, avadmyofis ugono mdgomareobaSi 

yofnis gamo. e.i. dakanonebuli evTana-

ziis xelyofis obieqti iqneba im avad-

myofis sicocxlec, romelic, savarau-

dod, uars ityoda am sicocxleze, Tumca 

varaudi damtkicebul faqts ar niSnavs 

da kanonmdebeli varaudze dayrdnobiT 

ver gaamarTlebs sicocxlis mospobis 

dakanonebas. 
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evTanaziis dros SecdomiT mospo-

bili Tundac erTi sicocxle sakmari-

sia, raTa kanonmdebelma uari ganacxa-

dos evTanaziaze. amerikis SeerTebul 

StatebSi evTanaziis momxreebs saTave-

Si edga eqimi jek kevorkiani, romelsac 

mogvianebiT `sikvdilis eqimi“ uwodes. 

man evTanazia daaxloebiT 100 adamians 

Cautara. kevorkians bevri ukanasknel 

imedad da erTaderT mxsnelad miiCnev-

da, Tumca mogvianebiT igi gaasamarTles 

da daumtkices, rom mis mier gakeTebuli 

evTanaziis msxverplTagan 75% ar iyo 

sasikvdilod avad, xolo 5%-s saerTod 

araferi sWirda.31 

ruseTSic iyo evTanaziis sakmaod 

cnobili faqti, rodesac eqimma evTana-

zia ganaxorciela 12 piris mimarT, ro-

melTaganac 2 qals araferi sWirda.32

aqedan keTdeba daskvna, rom evTana-

ziis Camdeni eqimebi imdenad Sevidnen eSx-

Si, rom veRar mozomes TavianTi qmedeba 

da Cveulebriv mkvlelebad gadaiqcnen, 

rasac gamousworebeli Sedegebi mohyva.

gasaTvaliswinebelia, rom avad-

myofTa umravlesobis nebayoflobiTi 

sikvdilis ZiriTadi motivacia autane-

li tkivilia, e.i. es Txovna gamowveulia 

iZulebiT da ara obieqturi mdgomareo-

biT. medicinis istoria savsea omis pi-

robebSi daWrilTa da dasaxiCrebulTa 

mier amputaciis kategoriuli uaris 

vedrebis, momakvdinebeli saSualebebis 

micemis moTxovnis magaliTebiT, magram 

cnobilia faqtebi, rogor SeunarCunda 

sicocxle, fexi, xeli, Tvali da a.S. aTia-

TasobiT adamians.33

socialuri gamokiTxvebi, romlebic 

bevr qveyanaSi Catarda, adasturebs, rom 

evTanaziis legalizacias eqimebi da sa-

medicino personali ufro negatiurad 

afasebs, vidre mTlianad mosaxleoba. 

evTanaziis momxreni orgvari xa-

siaTis argumentebs mimarTaven da imis 

mixedviT, Tu rogoria maTi argumente-

bi, evTanaziis cneba sxvadasxva Sinaarss 

iZens. avtorTa erTi nawili evTana-

ziis dasabuTebisas mxedvelobaSi iRebs 

avadmyofis interesebs. maTi azriT, ar 

SeiZleba, adamians, romelic metisme-

tad itanjeba, wavarTvaT ufleba, gaa-

keTos arCevani wamebul sicocxlesa da 

am wamebisagan mxsnel sikvdils Soris da 

is eqimi an sxva adamiani, vinc daexmareba 

aseT avadmyofs, gadadgas nabiji yof-

nidan aryofnisaken, ar SeiZleba gavasa-

marTloT rogorc mkvleli. vinaidan am 

saxis evTanazias ufro xSirad agoniis 

mdgomareobaSi myofi piris mimarT gvTa-

vazoben, mas zogjer agoniur evTanazias 

uwodeben.34 evTanaziis yvelaze ufro 

dramatiuli magaliTebic swored agoni-

ur evTanazias miekuTvneba.

agoniuri evTanaziis magaliTebs gan-

sakuTrebiT im qveynebSi vxvdebiT, sadac 

kanonmdebloba ar iTvaliswinebs daza-

ralebulis Tanxmobas, rogorc bralis 

Semamsubuqebel garemoebas da amitom 

evTanaziis SemTxvevebs ganixilavs ro-

gorc Cveulebriv ganzrax mkvlelobas, 

romelic metad mZime sasjels iwvevs. 

ufro demonstarciul SemTxvevebSi, ro-

desac adamianis sindisi ver urigdeba 

im adamianTa sastik dasjas, romelTac 

mxolod da mxolod sibralulis motivi 

amoZravebdaT, sasamarTloebi iZulebu-

li arian, aseTi „sibraluliT mkvlele-

bis“ gasamarTleblad metad xelovnur 

iuridiul argumentacias mimarTon; ase 

magaliTad, 21 wlis studentma tyviis 

gasroliT mokla ukurnebeli seniT (ki-

boTi) daavadebuli mama, romelic did 

tanjvas ganicdida. sasamarTlom stu-

denti pasuxismgeblobisagan gaaTavi -

sufla im motiviT, rom mamis siyvarulma      

da sibralulma mas mkvleloba demen ci isa 

da depresiis mdgomareobaSi Caade nina.35 

analogiuria SemTxveva, sadac mkvlelis 

rolSi ukve eqimi gamovida. eqimma sasikv-

dilo dozis ineqcia gaukeTa Tavisi ko-

legis cols, romelic kiboTi daavade-

bis ukanasknel stadiaSi araadamianur 

tanjvas ganicdida. sasamarTlom eqimi 

gaamarTla, magram mis gasamarTleblad 

is motivi moiyvana, rom tkivilebiT ga-

wamebuli avadmyofi, faqtobrivad, ukve 

mkvdari iyo da eqimma ar SeiZleba pasu-

xi agos mkvlelobisaTvis, radgan gvamis 

mokvla SeuZlebelia.36
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evTanazia SeiZleba gamowveuli iyos 

sibralulis grZnobiT ara marto ma-

Sin, rodesac sibralulis obieqti mo-

makvdavia, aramed maSinac, rodesac misi 

obieqtia fsiqikurad daavadebuli an 

fizikurad maxinji adamiani, magaliTad: 

dedas maxinji bavSvi eyola da rva dRis 

axalSobils dedam sawamlavi misca, ro-

melic mas ojaxis eqimma moutana.37 am 

SemTxvevaSi bavSvis mokvlis motivi 

namdvilad sibraluli iyo, swored amiT 

aixsneba gamamarTlebeli ganaCeni, rome-

lic sasamarTlom am saqmeze gamoitana, 

Tumca gansjis sagania, aris ki msgavsi 

qmedeba evTanazia?! saxeze xom ar yo-

fila agoniuri avadmyofis daJinebuli 

Txovna, ixsnan igi mtanjveli sicocx-

lisgan?!. rogorc vxedavT, sasamarTlom 

dedis qmedebis gamarTlebisTvis `ga-

mosavali“ evTanaziaSi ipova, e.i. dedis 

qmedebas, romelmac sazogadoeba kidev 

erTi potenciurad arasrulfasovani 

adamianisgan gaaTavisufla, erTgvari 

gamarTleba moeZebna.

evTanaziis momxreTa argumentebi

udidesi filosofosi platoni ev-

Tanazias savsebiT dasaSvebad Tvlida. 

misi azriT, sasamarTloc da eqimic unda 

zrunavdnen moqalaqeebze, romlebic 

srulyofilni arian suliTac da xorci-

Tac, xolo vinc aseTi ar aris, vinc su-

liTac mankieria da xorciTac ukurnebe-

li – is unda mokvdes.38

adamianis, misi movaleobis, sikvdi-

lis sazrisis sakiTxi Tavis naSromebSi 

warmoaCina ingliselma filosofosma 

frensis bekonma. Sebralebis sababiT 

`uSfoTveli, tkbili sikvdilis“ Tema man 

bunebrivad CaTvala. eseSi `sikvdilis 

Taobaze“ igi wers: `sikvdili momxibv-

lelia tanjulTaTvis, visac autanel 

tvirTad daswolia urva da borkilebi, 

da enatreba aRsasruli glaxak qristi-

ans – bedis Carxi rom ukuRma dautrial-

da da amitomac suli misi amboxebulia. 

aseTTaTvis sikvdili xsnaa, xolo samare 

– sanatreli sareceli gansasveneblad.“39 

bekonma aucilebel eTikur moTxovnad 

wamoayena momakvdavisaTvis daxmareba.

evTanaziis momxreebi mas `TanagrZ-

nobis aqtad“ ganixilaven da amitom sru-

liadac ar miaCniaT, rom igi qristianul 

morals ewinaaRmdegeba. garda amisa, maTi 

azriT, evTanaziis akrZalva ewinaaRmde-

geba adamianis Tavisuflebas, mis avto-

nomiurobasa da Rirsebas, arRvevs eqi-

misa da pacientis pirad urTierTobas. 

isini miiCneven, rom adamianis dabadeba 

da gardacvaleba piradi, personaluri 

movlenaa da ara sajaro (sazogadoebri-

vi) da sikvdilis ufleba ar ewinaaRmde-

geba sazogadoebriv interesebs. isini 

evTanaziis problemas ganixilaven in-

dividualuri da sazogadoebrivi inte-

resebis dapirispirebis WrilSi da mi-

aCniaT, rom sakiTxi individis realuri 

interesebis mixedviT unda gadawydes.40 
isini evTanazias ganukurnebeli seniT 

daavadebuli adamianis mimarT ganxor-

cielebul `sikeTis aqtad“ miiCneven. 

evTanaziis momxreTa mosazrebiT, 

adamianisaTvis sicocxle, romelsac 

es sicocxle tanjavs, xolo sikvdili 

am tanjvisagan aTavisuflebs, `sicoc-

xlis ufleba” ki ara, `sicocxlis mova-

leoba~ gamodis. isini amtkiceben, rom 

im SemTxvevaSi, rodesac pacients ar 

SeuZlia Tavisi nebis gamoxatva, Ta na-

medrove samedicino teqnika ki mas mxo-

lod xelovnurad ugrZelebs sicocxles 

da ar moaqvs arc Sveba da arc gamojan-

mrTeleba, mas aqvs sikvdilis ufleba. 

maTi mtkicebiT, arc erT eqims ar aqvs 

ufleba, usasrulod gaaxangrZlivos 

avad myofis tanjva mxolod imis safuZ-

velze, rom es teqnikurad SesaZlebelia. 

yovel adamians aqvs ara marto Rirseuli 

sicocxlis ufleba, aramed sikvdilis 

dros sakuTari Rirsebis SenarCunebis 

uflebac.41 

evTanaziis momxreebi acxadeben, rom 

evTanazia daSvebuli unda iyos, radgan 

umowyaloba da araadamianoba aris ara 

is, rom davexmaroT momakvdavs, mokvdes, 

aramed is, rom, ubralod, vuyuroT, Tu 

rogor itanjeba avadmyofi da arafe-

ri gavakeToT imisTvis, raTa rogorme 

SevumsubuqoT mas ukanaskneli tanjva.42 
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Tuki adamians aqvs ufleba sicocx-

leze, maSin ratom ar unda hqondes mas 

ufleba Rirseul sikvdilze?! kanonmde-

blobaTa umravlesoba adamians sikvdi-

lis uflebas ar aZlevs, rac ganuyofelia 

sicocxlis uflebisgan. adamiani Tavad 

unda iyos sakuTari sicocxlis mflobe-

li da ganmkargavi. ganukurnebeli seniT 

daavadebul avadmyofs, romelsac sul 

cota xnis sicocxleRa darCenia da itan-

jeba autaneli tkiviliT, unda mivceT 

`bednieri“ sikvdilis ufleba. arCevani 

man unda gaakeTos. ufro didi codvaa 

adamianis dausrulebeli tanjvis yure-

ba, vidre misi am tanjvisgan gaTavisuf-

leba, Tundac amas adamianis sicocxlis 

mospoba erqvas. evTanazia ki amisTvis 

saukeTeso gzaa.43 ase asabuTeben TavianT 

pozicias evTanaziis dekriminalizaciis 

mxardamWerebi. 

miuxedavad amisa, gasaTvaliswinebe-

lia, rom TviT saxelganTqmul holan-

diaSi, e.w. `evTanaziis qveyanaSi~, sadac 

mosaxleobis 90%-ze meti evTanaziis 

momxrea, iyo mowinaaRmdegeTa gamosv-

lebi im periodSi, rodesac evTanaziis 

Sesaxeb kanons iRebdnen.44

4. evTanaziis mowinaaRmdegeTa 
argumentebi

evTanaziis mowinaaRmdgeTa erTsu-

lovan azrs saTaveSi qristianuli ek-

lesia udgas. mRvdelmsaxurTa pozicia 

calsaxaa, igi kategoriulad uaryofs 

evTanazias. evTanaziis oponentebis az-

riT, mcneba `ara kac kla“ da „giyvardes 

Tavi Seni“ – is umTavresi zneobrivi po-

stulatebia, razec qristianuli mora-

lia agebuli, es ki sakmarisi safuZvelia 

imisaTvis, raTa evTanazia amoralur da 

ukanono aqtad iqnes miCneuli. evTana-

ziis mowinaaRmdegeTa azriT, avadmyo-

fis mier evTanaziis moTxovna nakarn-

axevia surviliT, Tavisi ojaxi da sazo-

gadoeba gaaTavisuflos finansuri da 

moraluri tvirTisagan. miuTiTeben, rom 

eqimis mier evTanaziis ganxorcieleba 

ewinaaRmdegeba hipokrates fics da Zirs 

uTxris eqimis profesiisadmi xalxis 

ndobas, sazogadod.45 rac SeexebaT eqi-

mebs, iuristebs, pedagogebs, fsiqolo-

gebs, filosofosebsa da a.S., maTi azri 

icvleba cxovrebis realuri pirobebis 

gaTvaliswinebiT. magaliTad, Rrmad 

moxucebulTa gamokiTxvam uCvena, rom 

maTi mniSvnelovani nawili dasaSvebad 

miiCnevs da mxars uWers evTanazias. zo-

gierTi eqimi Tavis praqtikul saqmiano-

baSi iyenebs evTanazias da miiCnevs, rom 

es aris marTlzomieri moqmedeba.46

marTlmadidebluri da kaToliku-

ri eklesia sastikad ewinaaRmdegeba ev-

Tanazias. marTlmadidebluri eklesiis 

azri aseTia: dauSvebelia evTanaziis 

orive saxe – rogorc pasiuri, ise aqti-

uri.47 es ukanaskneli, faqtobrivad, 

TviTmkvlelobaa, ufro sworad, misTvis 

xelis Sewyoba, TviTmkvleloba ki yve-

laze didi codvaa. adamians aqvs ufleba 

sicocxleze, xolo TviT sicocxle da 

misi warTmevis ufleba mas ar ekuTvnis. 

mxolod ufals aqvs ufleba, rogorc 

mianiWos, ise waarTvas sicocxle, xolo 

evTanaziis meSveobiT adamiani ereva 

uflis saqmeSi, es ki aris adamianis gau-

azrebeli, qvecnobieri ocneba – gau-

Tanabrdes RmerTs, rac yovlad dauSve-

belia. evTanaziiT adamiani sxva adamians 

sicocxles arTmevs.

marTlmadidebluri eklesia miiC-

nevs, rom evTanazia aris satanis msa-

xureba, romelic sabolood uspobs 

avadmyofs sinanulisa da cxonebis 

SesaZleblobas. maTi azriT, aranairi ga-

marTleba ar aqvs evTanazias, ramdenad-

ac adamianis ukvdavi suli Seudareblad 

maRla dgas yovelTvis miwier faseulo-

basa da Sexedulebaze. maTi mtkicebiT, 

evTanazia eTikuri TvalsazrisiTac 

dauSvebelia. gadawyvetileba evTana-

ziaze, ubralod, avadmyofis sasowark-

veTilebis Sedegia. evTanaziis dakanone-

ba, sabolood, dascems adamianTa isedac 

Seryeul zneobas. 48

ar SeiZleba samarTali moswydes 

religias da Tanac iseT saxelmwifoSi, 

rogoricaa saqarTvelo, sadac marTl-

madidebluri eklesiis gansakuTrebuli 

roli qveynis istoriul ganviTarebaSi 
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aRiarebulia konstituciis me-9 mux-

liT.

adamianis uflebaTa evropulma sasa-

marTlom ase dasva sakiTxi – SeiZleboda 

Tu ara, sicocxlis ufleba ganmartebu-

liyo imgvarad, rom masSi nagulisxmebi 

yofiliyo sicocxleze uaris Tqmis uf-

lebac. gakeTda daskvna, rom sicocxlis 

ufleba ar SeiZleba interpretirebuli 

iyos rogorc sikvdilis uflebac. rad-

gan `sicocxlis uflebisgan“ diametru-

lad gansxvavdeba `sikvdilis ufleba“, 

amitom sicocxlis ufleba ar niSnavs pi-

ris sikvdilis uflebas.49  

ibadeba kiTxva – xom ar SeiZleba, es 

iyos pacientis nebis sawinaaRmdegod 

misi mkvleloba? amis saSiSroeba ki namd-

vilad arsebobs, rac gamoiwvevs imas, 

rom evTanaziiT SeiniRbeba Cveulebrivi 

mkvleloba. amasTan, SeiZleba, droTa 

ganmavlobaSi Semsubuqdes kanoniT dad-

genili moTxovnebi, amas ki mohyveba ne-

bis sawinaaRmdego qmedebis saSiSroebis 

gazrda.  

evTanaziis mowinaaRmdegeebs Tavi-

anTi poziciis sisworis dasasabuTeblad 

seriozuli argumentebi mohyavT: 

evTanazia dauSvebelia iuridiuli 1. 
TvalsazrisiT, radgan im SemTxveva-

Si, rodesac eqimi kiboTi daavade-

bul uimedo avadmyofs momakvdine-

bel nemss ukeTebs, obieqturad sikv-

dils iwvevs ara TviT avadmyofobiT 

gamowveuli paTologiuri cvlile-

bebi, aramed tkivilis gamo miRebuli 

gadawyvetileba;

evTanaziis dakanoneba miuRebelia 2. 
zneobrivi TvalsazrisiT. adamia-

nis sicocxlis unikalurobis gamo, 

eqimi valdebulia, bolo wuTebam-

de yvela saSualebiT ibrZolos mis 

SesanarCuneblad. Tanamedrove same-

dicino saSualebebi avadmyofs, eqi-

mis gamamxnevebel saubarTan erTad, 

imeds usaxavs, imedi ki naxevrad ga-

mojanmrTelebaa;

gamoricxuli araa Secdoma diagnoz-3. 
Si. is, rac dRes ganukurnebel senad 

iTvleba, xval SeiZleba gankurneba-

di gaxdes; 

medicinisaTvis cnobilia SemTx ve-4. 
vebi, roca ganukurneblad miCneuli 

avadmyofebi gamojanmrTeldnen. ga-

moricxuli araa eqimis xelmrudoba. 

evTanazia SeuTavsebelia eqimis pro-

fesiul da sazogadoebriv funqcia-

sTan, ndobis atmosferosTan, rome-

lic unda sufevdes eqimsa da paci-

ents Soris da sxv.50 

5. evTanaziis problema eqimisa da 
pacientis urTierTobaSi

ukanasknel wlebSi aqtualuri xdeba 

saeqimo gadawyvetilebis procesSi paci-

entis monawileobis sakiTxi. pacientisa 

da eqimis urTierTobaTa principebidan 

gamomdinare, erTni moiTxoven saeqimo 

gadawyvetilebis miRebaSi pacientis uf-

lebebis gazrdas. meore jgufi sakiTxis 

amgvarad dasmas arasworad miiCnevs, 

radgan, rogorc wesi, gadasawyvetia sa-

k maod rTuli da, upirveles yovlisa, 

specifikuri (saeqimo) problemebi. maTi 

msjelobis Tanaxmad, arCevanis ufleba 

mxolod eqimebs unda mieceT, pacientis 

movaleoba ki is aris, rom daemorCilos 

eqimis mier miRebul gadawyvetilebas.

eqimis movaleobaa, pacients misi 

daavadebis, Catarebuli saeqimo manipu-

laciebis, riskisa da Cvevebis Sedegebis 

Sesaxeb rac SeiZleba srulyofili in-

formacia miawodos. monacemebis gacno-

bisa da eqimis rCevebis Semdeg pacienti 

irCevs mkurnalobis meTods da iRebs 

saboloo gadawyvetilebas. gasagebi mi-

zezebis gamo, am SemTxvevaSi, pacientis 

mier miRebuli gadawyvetileba yovelT-

vis ver iqneba obieqturi da safuZvlia-

ni, radgan misi arCevanis kriteriumi ara-

profesiulia. amitom eqimis movaleobaa 

Seqmnili situaciis axsna da avadmyofo-

bisaTvis swori gadawyvetilebis miReba-

Si daxmarebis gaweva. saWiroa, eqimma ico-

des adamianis fsiqologiis safuZvlebi, 

raTa uzrunvelyos avadmyofis mier ara 

marto swori gageba, aramed miaRwios pa-

cientis ndobas eqimis gadawyvetilebis 

mimarT. eqimma ar unda ugulebelyos pa-

cientis moTxovnebi. pacientma TviTon 
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unda miiRos gadawyvetileba imis Sesa-

xeb, Tu rogori mkurnalobaa misTvis 

misa Rebi. 

eqimis amocanaa, daexmaros mas swor 

arCevanSi. pacientebs ufleba aqvT, mi-

iRon amomwuravi informacia sakuTari 

janmrTelobis mdgomareobis Sesaxeb, 

konkretuli samedicino monaceme-

bis CaTvliT, ganzraxuli samedici-

no Carevebis, TiToeuli proceduris 

SesaZlo riskisa da mosalodneli efe-

qtis Sesaxeb, diagnozis, prognozisa da 

samkurnalo procesebis mimdinareobis 

Sesaxeb. am urTierTobaSi gaTvalis-

winebulia isic, rom gamonaklisis saxiT 

pacients SeiZleba ar miewodos infor-

macia, Tu arsebobs dasabuTebuli eWvi, 

rom es informacia mas seriozul zians 

miayenebs da aSkara dadebiTi Sedegi mo-

salodneli ar aris.

eqimi am modelSi gvevlineba rogorc 

mrCeveli, pacientis aucilebeli infor-

maciiT mommaragebeli, amxsneli imisa, 

rom mis mdgomareobas Seesabameba mkur-

nalobis es saSualeba da ara romelime 

sxva.51

aRniSnul mdgomareobaSi eqimi moq-

medebs rogorc pacientis megobari da 

maswavlebeli, moTminebiT uxsnis mas sa-

qmis viTarebas, acnobs gadawyvetilebis 

SesaZlo variantebs, iTvaliswinebs paci-

entis codnis dones, mis profesias da sa-

bolood rekomendacias uwevs mas, miiRos 

yvelaze ukeTesi da sasargeblo gadawy-

vetileba. pacients aqvs SesaZlebloba, 

airCios eqimis mier daxasiaTebeli yvela 

alternatiuli variantidan saukeTeso, 

gansazRvros misi optimaluroba. mniSv-

nelovania, rom nebismier konkretul 

SemTxvevaSi SeirCes yvelaze misaRebi da 

sasargeblo modeli.52

daskvna

evTanaziis ufleba dRes msoflio 

diskusiis sagania, vinaidan is erT-erTi 

sakamaTo samedicino, religiuri, iuri-

diuli Tu eTikuri xasiaTis sakiTxia. 

evTanazia dakavSirebulia principuli 

xasiaTis konfliqtebTan. am dros war-

moiSoba konfliqti ZiriTad uflebebs 

Soris – erTi mxriv, sicocxles, rogorc 

faseulobasa da meore mxriv, TiToeuli 

adamianis uflebas Soris, damoukideb-

lad miiRos gadawyvetileba sakuTari 

sicocxlis Sesaxeb. erTiani sazogadoe-

brivi azri evTanaziaze arasdros ar-

sebobda, mas momxrec bevri hyavs da mo-

winaaRmdegec. cnobilia, rom platoni 

mxars uWerda mas, magram qristianobam 

igi uaryo. 

evTanaziis yoveli SemTxveva eTikisa 

da samarTlis poziciidan unda Sefasdes. 

kanoni imdenadaa progresuli, ramdena-

dac zneobrivia.

gasarkvevia, Tu ramdenad marTlzo-

mieria uimedo avadmyofis mxridan ev-

Tanaziis moTxovnis ufleba, ra samarT-

lebrivi dasayrdeni aqvs `sikvdilis uf-

lebas“ `sicocxlis uflebaSi“ da rogor 

unda gadawydes RirebulebaTa konfli-

qti, amitom igi kompleqsur xedvas moi-

Txovs da mxolod imis mixedviT ar unda 

gadawydes, Tu romeli uflebaa, sazoga-

dod, ufro mniSvnelovani.53

erT-erTi mTavari orientiri imis 

sworad Sefasebaa, aris Tu ara evTana-

ziis moTxovna bunebrivi, adamianis mier 

marTlzomierad nagulvebi ufleba. 54

1946 wels amerikaSi Seiqmna evTan-

aziis sazogadoeba, romelmac sakanon-

mdeblo organoebs warudgina 1500 eqi-

misa da 54 pastoris mier xelmowerili 

kanonproeqti. masSi naTqvami iyo, rom 21 

wlidan yoveli asakis pirs, romelic daa-

vadebulia ukurnebeli seniT, ufleba 

aqvs moiTxovos mSvidi sikvdili, xolo 

eqimebisa da iuristebisagan Semdgarma 

komisiam unda gamoikvlios, SeiZleba Tu 

ara am moTxovnis dakmayofileba.55 ase-

Tive sazogadoebebi Seiqmna inglisSi da 

isinic moiTxovdnen, rom jansaRi gone-

bis mqone srulwlovan adamians, romelic 

metismetad itanjeba, neba daerTos, ar-

Cevani gaakeTos advil da mZime sikvdils 

Soris da am arCevanis dros gamoiyenos 

samedicino saSualeba.56 erT-erT peti-

ciaSi, romelic evTanaziis momxreebma 

niu-iorkis Statis xelisufalT miarT-

ves, ewera: „rodesac adamiani ukurne-
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beli daavadebis Sedegad intensiur da 

xangrZliv tanjvas ganicdis, sicocxle 

misTvisac da misi axloblebisTvisac 

yovelgvar fass kargavs. Cveni azriT, sa-

zogadoebam esoden gawamebul adamians 

unda misces sikvdilis ufleba. amiT Cven 

adamianis mimarT iseTsave TanagrZnobas 

gamoviCenT, rogorsac viCenT cxovele-

bis mimarT.“57

amgvari xasiaTis mosazrebaTa safuZ-

velze Seqmnili evTanaziis sazogadoe-

bebi, agreTve kerZo pirebi, romelTac 

sjeraT evTanaziis marTlzomiereba, ad-

genen evTanaziis dausjelobis sxvadasx-

va gegmas. yvela am gegmaSi evTanaziis aR-

sasruleblad Semdegi mTavari moTxov-

nebia wamoyenebuli: 

1. ganukurnebeli seni da misi ukanas-

kneli stadia; 

2. avadmyofobis survili – mokvdes; 

3. `sasikvdilo ganaCenis“ aRsruleba 

eqimis mier mas Semdeg, roca avadmyofis 

mdgomareobas Seamowmebs sxva eqimi (an 

eqimebi). 

unda iTqvas, rom eqimis diagnozi 

ganukurnebel senze SeiZleba araswori 

aRmoCndes. gamoricxuli ar aris, rom 

eqimebi Secdnen da is, rac agoniad mo-

eCvenaT, sinamdvileSi krizisi iyo. amave 

dros, dResac, rodesac adamianis re-

animacias axerxeben, rodesac sazRvari 

sikvdil-sicocxles Soris TiTqmis waS-

lilia, sikvdilis piras myofi avadmyo-

fic ki SeiZleba sikvdils gadaurCes. 

mravali seni, romelic ganu-

kurneblad iTvleboda, daZleulia. 

SesaZlebelia, piris evTanaziis safuZv-

lis mimcemi senic evTanaziis ganxor-

cielebis Semdeg gankurnebadi gaxdes. 

ratom unda igrZnon sindisis qenjna 

eqimma da avadmyofis axloblebma, rom-

lebmac evTanazias mimarTes?!. amas isic 

unda davumatoT, rom Cvens droSi tkivi-

lis gamayuCebeli da sxvagvari wvalebis 

Semamsubuqebeli imdeni saSualeba ar-

sebobs, rom jobs, am saSualebebs mimar-

Tos eqimma da maT srulyofaze izrunos 

medicinam.

aseve arafris damamtkicebelia meo-

re piroba – avadmyofis Tanxmoba. rogor 

davadginoT momakvdavis namdvili sur-

vili, rom igi eloda sikvdils, rogorc 

xsnas? SeiZleba avadmyofze zegavle-

na moaxdines axloblebma, romlebsac 

mobezrdaT misi movla, an SeiZleba mas 

Tavad ar surs Seawuxos es adamianebi. 

amasTan, tkivilebiT gamwarebul adami-

ans bevrjer SeiZleba wamocdes mudara, 

rom moklan da amiT bolo mouRon mis 

tanjvas, magram gana es misi namdvili ne-

bis dadasturebaa?! 

davuSvaT erTi wuTiT, rom eqims ofi-

cialurad mieces ufleba agoniaSi myo-

fi, ganukurnebeli seniT daavadebuli 

avadmyofis mokvlisa, Tundac misi da-

Jinebuli TxovniT da mudariT. ra ndoba 

eqneboda xalxis TvalSi aseT eqims, ro-

melmac „hipokrates fics“ uRalata da 

avadmyofis mdgomareobis Semsubuqebis 

nacvlad sicocxlis isedac daTvlili 

wuTebi Seumokla pacients?! avadmyofs 

SeeSindeboda aseTi eqimis xelSi moxve-

dra.

mxedvelobaSi misaRebia isic, rom, 

marTalia, evTanaziis momxreni moralu-

ri motivebiT xelmZRvaneloben, maT 

mxolod surT, eqimma gauadvilos sulT-

mobrZavs, romelic sikvdilis mijnazea 

misuli, am mijnis umtkivneulod gavla, 

magram maT aviwydebaT, rom, roca adami-

ans momakvdinebel iaraRs aZlev xelSi, 

amiT yovelTvis SeiZleba isargeblos 

arakeTilsindisierma pirma da evTanazia 

borotad gamoiyenos.

bolos, mTavari argumenti is aris, 

rom adamianis sicocxle absoluturi 

Rirebulebaa. igi daculia im momentidan, 

rodesac adamiani dedis saSodan ibadeba, 

im dromde, vidre igi mokvdeba; daculia 

imis miuxedavad, Tu rogor afasebs sa-

zogadoeba am pirovnebas, imis miuxeda-

vad, srulfasovania igi, janmrTeli Tu 

avadmyofi, an maxinji. Tu ra Sedegebamde 

SeiZleba miiyvanos kacobrioba adamia-

nis sicocxlis gaufasurebam, es kargad 

warmoaCina faSizmma.
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INTRODUCTION

Inaccessibility of a person’s life was fi rst 
recorded in 1215 under the Great Charter of 
Freedoms signed by the King of England.

In the exact meaning of the term, the 
“Right to Life,” implies that the state has a duty 
to grant its citizens immortality. If this were 
possible, would it mean the state, would have 
to forbid citizens to commit suicide as well?

 The Right to Life does not mean the right 
to live in this world forever. Moreover, it should 
be interpreted in a way that means nobody is 
allowed to terminate another’s life artifi cially. 
Actually, such an understanding of the right to 
life implies that the state is obliged to render 
its assistance to each of its citizens in order to 
sustain life.1 Therefore, life turns out to be the 
right of a person. 

Freedoms known as negative rights re-
fl ect an inactive state. Such an understanding 
of the right to life means a person is respon-
sible for his own life, and nobody may take it 
away. The person must take care of himself. 
Euthanasia2 has become one of modern so-
ciety’s most important issues in the world to-
day.3 It implies ending the life of an individual 
suffering from an incurable illness in the termi-
nal stage to eliminate any physical agony.4 

In the science and practice of criminal law, 
the matter of ending the life of an indi vidual 
upon their request has long been highly con-
troversial. Euthanasia continues to be a hotly 
debated topic. There are various opinions 
whether a person may terminate his life at his 
discretion. Is euthanasia a crime or a charity? 
Should it be generally punishable or consid-
ered a humane act? There is no answer.

The issue of euthanasia exists in both a 
theoretical and practical point of view. Not-
withstanding a number of assessments and 
conclusions regarding the medical, legal, phil-
osophical, axiological, and ethical aspects of 
euthanasia, there is no universal opinion on 
many material issues. While there is no answer 
to the question, one must consider whether 
an individual is obliged to watch the long and 
agonizing suffering of another individual (usu-
ally a close relative) and take no measures to 
end such suffering. Or whether a physician is 
obliged to sustain a person’s life till the end 
and extend their suffering, or perhaps he has 
the right to end this suffering and administer 
a ,,sweet death”?! Does a physician serve as 
the executioner of a person’s will or perform 
an act of evil? All countries have individual 
approaches to these questions, according to 
their legal, social and religious backgrounds. 

1. GENERAL DESCRIPTION OF THE PROBLEM 
OF EUTHANASIA

It must be noted that God grants us life, 
not an option between life and death, as many 
believe. For example, a suicide is an unpar-
donable sin, but it is not legally punished. An 
individual may refuse treatment procedures 
(e.g. blood transfusion), as well as entire treat-
ments. It is his choice and any coercion will 
violate his right of physical inaccessibility and 
will be considered an act of violence. 

In some countries, all the three types of 
euthanasia5 are completely forbidden, (e.g. 
France, Russia,6) in some countries it is con-
sidered to be a condition of crime facilitation, 
(e.g. Germany, Austria, Portugal, Georgia,7) 
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while in other countries it is permitted,8 (e.g. 
Holland, Belgium, Australia, Argentina, Co-
lumbia, Japan).9

The fi rst country to legalize euthanasia 
was Holland, where. t has actually been unof-
fi cially permitted since 1993. In 2001 the Dutch 
Parliament adopted a law legalizing euthana-
sia. Euthanasia is permitted if a patient is suf-
fering from an incurable illness and faces un-
bearable physical pain. Among the documents 
presented by the commission there must, by 
all means, be a written declaration by the pa-
tient and a recent medical report. In the ruling 
of a positive decision, the patient is granted 
the right to implement an act of euthanasia.10

Every twenty-fi fth Dutch person suffer-
ing from an incurable illness at home applies 
this extreme form of medical assistance, while 
every seventy-fi fth person does so at hospi-
tals.11

Between 1936-1950, in Great Britain, sup-
porters of euthanasia fi led an application to the 
House of Lords concerning the legalization of 
euthanasia. This proposal to adopt a law on 
the legalization of euthanasia was rejected in 
1969 and defeated by a vote of the order of 60 
to 40 in the House of Lords.12

In 2000, the UK Ministry of Healthcare is-
sued strict rules in which a physician has the 
right not to restore a patient’s heart or breath-
ing so that the incurable patient may avoid 
acute physical suffering. . Physicians may be 
passive if the patient’s will is certifi ed docu-
mentarily, if the patient has no chance for suc-
cessful resuscitation and if the patient’s life will 
be agonizing after reanimation( i.e. euthanasia 
is prohibited in Great Britain, however, there is 
an exception where the country partly recog-
nizes passive euthanasia).13 

Since 2002, passive euthanasia has been 
permitted in Switzerland although some for-
malities specifi ed by law should be permitted 
in its implementation. 

Euthanasia was legalized by Belgian leg-
islation in 2002. Citizens of Belgium over 18 
have the right to euthanasia. By decision of 
the administration of the University of Belgium, 
euthanasia is even taught in the curriculum of 
the medical faculty so that students may per-

form euthanasia properly and with minimum 
risk. People are “assisted” in Switzerland as 
well, where the “Sweat Death” is available in 
drug stores, only with a prescription and only 
to citizens of Switzerland.14

Under Russian law, killing a victim at his 
request is considered intentional murder with-
out any facilitating circumstances. Under the 
Russian law on the “Healthcare of Citizens”, it 
is emphasized that euthanasia is not allowed 
in any way. Medical personnel are forbidden to 
implement euthanasia even if it is an insisted 
request of a patient.15 

French law considers euthanasia inten-
tional murder; however, some years ago a law 
on passive euthanasia was adopted. In this 
law, individuals suffering from incurable ill-
nesses were granted the right to refuse treat-
ment, if there is a written declaration by the 
patient and certifi cation that this decision is 
made voluntarily and in a realized manner.16

Under German law, euthanasia is a crime 
and is subject to punishment, if a physician ac-
tively participates in releasing a patient from 
suffering upon their request. . This law can be 
attributed to the detrimental years of social 
nationalism when thousands of Germans with 
congenital mental and physical defects be-
came victims of the state program, “Recovery 
of the Nation’s Gene Pool,” in which murder 
“for charitable purposes” was closely related 
to the willful act of Nazis’ in white smocks who 
thought that they had the right to decide who 
should live and who should not. 

Article 216 of the Criminal Code of 
Germany states: “If a person is induced to 
kill by the express and earnest request of the 
victim the penalty shall be imprisonment from 
six months to fi ve years”. It is evident that eu-
thanasia is recognized as a less grave crime 
than murder.17 Notwithstanding this stipulation 
of the law, on December 12, 2008, German 
court acquitted a 30 year-old citizen, Stephan 
Dufor, in the case of euthanasia carried out on 
his uncle. At the court proceeding, Dufor de-
clared that his act was induced by the insisted 
request of his uncle, because he could no lon-
ger endure his uncle’s insistent begging to as-
sist him in suicide, which persisted for several 
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months.18 This reveals the attitude to the issue 
of euthanasia is gradually getting more liberal 
in Germany and both the court and society are 
seeking a basis to justify the act. 

In Catholic Italy, “Euthanasia” is not a 
popular term, although vigorous discussions 
on this topic are debated from a medical as 
well as a legal point of view.19 Several years 
ago, lawyers participating in a symposium to 
the issue of euthanasia in Turin worked out a 
draft document for discussion, titled “Biological 
Will”, which incurable patients were allowed 
to sign. It released medical personnel assist-
ing infi rmed people in mercy killing from legal 
responsibility. Participants of the symposium 
emphasized that euthanasia should be con-
sidered a fundamental human right.20 This 
idea was not supported in Italy due to the ir-
reconcilable position of the Catholic Church 
in matters of euthanasia. Pope John Paul II 
demanded the government (in a strict man-
ner uncharacteristic of him) to take measures 
to protect family by prohibiting abortions and 
euthanasia. The Pope appealed to the clergy 
to struggle against euthanasia and assisted 
suicide by every means. “One who does not 
respect life, especially its weaknesses, I must 
remind you, that life is a gift of God and it is 
everybody’s duty to protect it”, the Pope de-
clared. He underlined that this duty especially 
refers to medical personnel, who have taken 
the Hippocratic Oath.21

From the ethical point of view, there arises 
a question. Isn’t every incident of euthanasia 
a form of murder according to law?! Some 
people that are close to a person slowly dying 
and in unbearable physical pain, believe there 
is no sense to speak about morality when an 
individual is begging for an end his tortured 
existence. Supporters of euthanasia think that 
if the life of this person was perfect, death 
should also be pleasant.22

Annual public opinion surveys in Holland 
reveal that euthanasia is not viewed as an 
infringement on human life. 80-90% of those 
questioned believe this. When Pope John Paul 
II publicly condemned euthanasia, the number 
of Dutch euthanasia supporters increased by 
5%.23 In Holland, the number of euthanasia 

cases is gradually growing and will presum-
ably continue to in the future, as the popula-
tion becomes accustomed to the opinion that 
a person can manage his fate by himself. 

Today, medical techniques and methods 
of intensive care are so developed that equip-
ment can perform all the vital functions of an 
organism and practically extend life indefi nite-
ly. However, there is a problem with passive 
euthanasia not addressed in legislation, whe-
re doctors can terminate the life of a person 
in a coma for a long period, with no chances 
of survival. In such cases, the physicians as-
sume that the patient himself would not be 
against the physician’s decision incases when 
the patient cannot express his own opinion. 

It should be noted that most countries 
around the world recognize passive euthana-
sia, including Georgia.24 

2. EUTHANASIA ACCORDING TO THE 
LAWS OF GEORGIA 

The attitude of Georgian society towards 
euthanasia is generally negative, due to the 
position of the Georgian Orthodox Church, an-
cient national traditions and customs, in which 
euthanasia is unmistakably considered mur-
der and suicide - a mortal sin.

Euthanasia is considered by Georgian 
legislation as intentional murder committed 
under facilitating circumstances, and punish-
ment is respectively lighter than general in-
tentional murder. In a wide sense, euthanasia 
means ending a mentally and physically defi -
cient life with a noble idea. Therefore, under 
the law, the court has been granted an author-
ity to take compassion into consideration as a 
circumstance facilitating the responsibility. 

In the Criminal Code of Georgia, active 
euthanasia is forbidden because a physician 
should by no means take part in a premature 
death and jeopardize the moral ground of the 
physician’s profession.25 

Based on Article 110 of the Criminal Code 
of Georgia, terminating a life, whether at the 
victim’s insistence and genuine will or against 
his will, is considered murder. The victim’s 
consent and insistence do not release an indi-
vidual from the responsibility. 
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The legislation emphasizes three material 
components in the disposition: 1. Inspiration of 
an accused person by the victim, 2. Insistence 
of a person, 3. Fulfi llment of the victim’s will. 
These three components determine the sub-
jective position of an offender that facilitated 
an intentional killing. An offender intentionally 
kills a sick person, however, this intention is 
inspired by and originated from the victim in 
order to free the dying person from intense 
physical suffering. 

 The insistence of a victim, according to 
his genuine will, is a factor that provokes inspi-
ration. This implies that a person is infl uenced 
when a certain feeling to do something ap-
pears, sometimes against his will and contrary 
to accepted principles of behavior. When a dy-
ing person insists to end his tortured life, it can 
produce a pitiful affect on a subject, where the 
desire to free the dying person from unbear-
able, inhuman torture appears, which can be 
relieved by giving him a chance to die peace-
fully.26 Notwithstanding the aforementioned, 
we face an act of public danger; terminating 
a person’s life. This cannot be considered a 
circumstance that absolves the guilty, as it 
violates a constitutional principle. “Life is an 
inaccessible human right and it is protected by 
law”. In this case, the Constitution and pub-
lic opinion correspond to the opinions of the 
Orthodox Church, which has an irreconcilable 
position regarding euthanasia. 

According to the Criminal Code of Georgia, 
killing at the victim’s request (euthanasia) is 
included in the group of privileged composi-
tions, as the matter refers not only to killing 
with the victim’s consent, but an insisted re-
quest of an individual concerning his release 
from physical agony. This request should ex-
press the actual will of the dying person. He 
should be in a condition to completely control 
and manage his facilities but if the victim is not 
in such a condition, taking his life is intentional 
murder, unless of course, there is no other 
burdensome circumstance.27

Under the Law of Georgia on the Patient’s 
Rights, it is highlighted that euthanasia is 
forbidden to medical personnel and is not 
permitted in any way. However, at the same 

time, according to Article 24 “Every citizen of 
Georgia has the right to express in advance 
his/her wish (consent or refusal) in written 
form concerning the provision of resuscitation, 
life-saving treatment or palliative care, when 
the patient becomes incompetent or loses 
decision-making capacity, only if such a condi-
tion is caused by:
a) Terminal stage of incurable disease;
b) Disease, which inevitably will cause seri-

ous disability”. i.e. the patient is given an 
opportunity to make a decision whether 
to undergo a course of treatment to ex-
tend his life or not. The Law of Georgia on 
Healthcare refers to the same issue.28 
The patient may refuse and stop treat-

ment, but neither a physician nor any other 
person (relative, friend, etc.) may render as-
sistance to the dying patient. 

Thus, active euthanasia is forbidden and 
passive euthanasia is permitted in Georgia. 
Passive euthanasia is considered a privileged 
type of killing. (Article 110). 

3. CONFLICT BETWEEN THE SUPPORTERS 
AND OPPONENTS OF EUTHANASIA 

Euthanasia has a number of supporters 
and opponents. They have serious arguments 
substantiating the correctness of their opinion. 
The matter of selecting a general criterion is 
complicated by the uniqueness, individuality, 
inclinations, desires, religion, ethno-psycho-
logical nature, traditions, habits, etc. of each 
individual and infi rmed person. 

Currently, many people realize that eutha-
nasia is not “murder” and that it is the “right of 
a person on their deathbed”. As the authors of 
one manual of the Criminal Code of England 
note, “notwithstanding the prohibition, there 
are still a lot of similar cases in medical prac-
tice, as for the opinion of society, it is mainly 
expressed by close relatives and/or friends of 
the patient and they see nothing immoral in it, 
on the contrary, they consider that the latter is 
physically and morally facilitating for both par-
ties, although all of them greatly respect hu-
man life“.29 

Sometimes we encounter intense situa-
tions in life when people must watch the agony 
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of a loved one who is cognizant. Such a ter-
rible condition sometimes lasts for months or 
years. Why should a person end his life hating 
life? If an individual has the right to life, why 
shouldn’t he have the right to death? Where 
is the border between humanity and murder? 
Which is more humane – retaining life artifi -
cially to a sick person in agony for an indefi nite 
period, or euthanasia?! The answer to these 
questions lies beyond medical ethics and re-
quire a legal evaluation.30

Considering life as the greatest value is 
based on the unrepeated nature of each life. 
Therefore, life is the greatest value for an indi-
vidual that possesses it. That is why the right 
to terminate life belongs only to him and no 
one else. 

According to laws, even in cases when 
euthanasia is implemented by a complete and 
ordered system, it is impossible to assert that 
an act of euthanasia can be performed without 
mistakes and risks. Any mistake made in rela-
tion to euthanasia is fatal, because terminated 
life can never be restored. 

From a legal point of view, the “right to 
live” does not imply the “right to die” as well. 
Legislators may not recognize the right of 
death unilaterally. A person disposes of his 
life independently and has the right to end it 
at any time in an act of suicide. This does not 
mean another person has the right and duty to 
assist him in attaining this purpose. The right 
of suicide is recognized by law but it contra-
dicts most religions. By recognizing euthana-
sia, its application will not only be the right of 
the person but a professional duty, although 
many doctors (especially believers) will be 
against fulfi lling such an obligation. In addi-
tion, this directly contradicts the Hippocratic 
Oath and generally, the purpose of a doctor’s 
profession. 

Euthanasia is not justifi ed in the legal 
sense, when a physician administers a life-
taking injection to a hopeless patient suffering 
from cancer. Objective death is not caused by 
the disease itself but by the injection adminis-
tered by the doctor. 

One more legal problem with euthanasia 
is the implementation to a patient in an un-

conscious state, who cannot express his will. 
A physician may be obliged to expedite death 
due to pity, when patient requests or consents 
to the implementation of euthanasia, and/or 
when acknowledgment of such consent will 
be impossible due to the unconsciousness of 
the patient, i.e. the object of encroachment 
of legalized euthanasia will be the life of the 
patient who supposedly would have objected 
to such a life, however supposition does not 
mean a certifi ed fact and a legislator cannot 
justify the legalization of ending life based on 
a supposition. 

With euthanasia, if even one life is mistak-
enly ended, it is a suffi cient enough reason for 
a legislator to refuse. In the USA, the support-
ers of euthanasia were headed by physician 
Jack Kevorkian, who was known as “Doctor 
Death.” He administered euthanasia to about 
100 people. Kevorkian was considered by a 
number of people as the fi nal hope and sole 
savior; however, he was later indicted and 
found guilty. Among his victims of euthanasia 
75% were not terminally ill, and 5% were ab-
solutely healthy. 31 

Additionally, in Russia a physician admin-
istered euthanasia to 12 persons, two of whom 
were healthy women.32

So, we can conclude that these physi-
cians performing euthanasia went so far they 
couldn’t properly evaluate their actions and 
became ordinary killers. . 

It should be taken into account that the 
general motivation of the voluntary death of a 
majority of patients is unbearable pain, i.e. the 
request is motivated by imposition and not by 
an objective state. The history of medicine is 
rich with insistent requests by those wounded 
in war to amputate a limb or to help them die. . 
There are also known facts about how, hands, 
legs, eyes, lives, etc. were restored to thou-
sands of people.33

Social surveys in many countries assert 
that legalization of euthanasia is evaluated 
negatively more frequently by physicians and 
medical personnel than the general popula-
tion.

Supporters of euthanasia apply to two 
types of arguments. One side takes the pa-
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tient’s interest into consideration. In their opin-
ion, we cannot deprive a person who suffers 
unbearable pain of his right to make a choice 
between a tortured life and death. To prevent 
such torture, the physician or another person 
who assists the patient to accomplish his wish 
may not be indicted for murder. . As this kind of 
euthanasia is more frequently applied to ago-
nized people, it is sometimes called “agonistic 
euthanasia.”34 The most dramatic examples of 
euthanasia are agonistic. 

We witness examples of agonistic eutha-
nasia mostly in countries where legislation 
does not provide for an informed person’s 
consent; therefore cases of euthanasia are 
considered intentional murders which typi-
cally result in severe punishments. In more 
demonstrative cases, when conscience’s can-
not bear severely punishing people who acted 
out of pity, courts apply to quite artifi cial legal 
arguments to justify such “killers acted on the 
basis of pity.” For example, a 21 year-old stu-
dent killed his father who suffered from severe 
pain and an incurable disease (cancer). The 
court released the student from liability based 
on the fact that his love and pity towards his 
father made him commit a murder in the con-
dition of dementia and depression.35 Another 
example of this type of case is when a doc-
tor administered a lethal injection to his col-
league’s wife in the fi nal stage of cancer and 
suffering from extreme pain. The court acquit-
ted the doctor, stating that the patient, having 
severe pains, was actually dead and the doc-
tor may not be made answer for murder, since 
it is impossible to kill a dead body.36

Euthanasia may be caused by a sense of 
pity not only when the object of pity is dying, 
but when the object is mentally ill or physically 
ugly, such as when a mother gave birth to an 
ugly child and poisoned it 8 days later..37 In this 
case, pity was the reason an infant was killed, 
according tithe court’s judgment. However, 
the question remains whether this behavior 
is actually euthanasia. There was no insisted 
request by an infi rmed person to release him 
from his misery. As we see, the court found a 
way to justify the act of a mother (i.e. a mother 
was justifi ed from providing society with one 
less potentially defective person. 

4. ARGUMENTS OF EUTHANASIA 
SUPPORTERS

The philosopher Plato considered eutha-
nasia a quite acceptable act. In his opinion, 
citizens should be taken care of by both the 
court and a doctor, which are perfect in all 
respects and those with a defective soul or 
physical defi ciency, should die.38

The English philosopher Francis Bacon 
considered “a calm, sweet death” caused by 
pity as natural. In his Essay of Death, he wrote 
“Death is attractive for the ones who suffer. 
For those, life becomes an unbearable torture 
and fetters, and a poor Christian is thirsty for 
death – whose fate turned its back and that’s 
the reason his soul is revolted. For these death 
is deliverance and the grave – a desired bed 
for peace”.39 Bacon raised the issue to help a 
dying person as a necessary ethic demand. 

Supporters of euthanasia review it as 
an act of compassion and do not think that 
it contradicts with Christian morals at all. 
Furthermore, in their opinion, prohibition of 
euthanasia confl icts with the freedom of a hu-
man being - his autonomy and dignity - and 
infringes on the personal relation between a 
doctor and a patient. They think that the birth 
and death of an individual is a personal phe-
nomenon and not a public (societal) one and 
the right to die does not contradict the inter-
ests of society. They consider the problem 
of euthanasia as a confl ict between the indi-
vidual and social interests and think that the 
matter should be solved according to the real 
interests of an individual.40 They consider eu-
thanasia to be an “act of kindness” to a person 
suffering from an incurable illness.

In the opinion of supporters of euthanasia, 
when a person’s life is agonizing and death 
is a deliverance from such torture, euthanasia 
turns out to be a “duty to life” and not a “right to 
life.” They ascertain that when a patient can-
not express his will and his life is artifi cially 
extended by modern medical techniques and 
he is not recovering, he has the right to die. 
In their opinion, no doctor may prolong the 
agony of a sick person for an indefi nite period 
only because it is technically possible to do so. 
Each person should have a right to not only 
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live with dignity but to maintain that dignity un-
til his death.41 

Supporters of euthanasia declare that 
euthanasia should be permitted because it is 
inhuman to simply watch how one is suffering 
and be inactive, unable to relieve the pain and 
to nothelp a dying person die.42 

If a person has a right to live then why 
shouldn’t he have a right to die with dignity? 
Most legislation does not provide a person 
with the right to die, which is an integral part of 
the right to life. A person should be an owner 
and manager of himself. An individual suffer-
ing from an incurable illness with little time left 
to live and is suffering from unbearable pain 
should be given the right to a “sweet death”. 
The choice is up to him. It is a bigger sin to 
watch a person’s endless torture than to free 
him from it, even it means ending that person’s 
life, and euthanasia is the best method to that 
end.43 This is how supporters of euthanasia 
decriminalization substantiate their position. 

However, even in Holland, the so-called 
“Country of Euthanasia”, where more than 
90% of population support euthanasia, oppo-
sition to euthanasia took place when the Law 
on Euthanasia was being adopted.44

5. ARGUMENTS OF THE OPPONENTS 
OF EUTHANASIA 

The Christian Church is the leading op-
ponent to euthanasia . The clergy’s position 
is unanimous in, it categorically objects to eu-
thanasia., The main moral postulates of the 
commandments ‘Thou shall not murder’ and 
“Love thyself”, on which Christian morality is 
formed, is suffi cient basis to consider eutha-
nasia an immoral and illegal act. In the opinion 
of euthanasia opponents, a sick person ask-
ing for euthanasia originated from the desire 
to free his family and society from a fi nancial 
and moral burden. They indicate that execu-
tion of euthanasia by a physician contradicts 
the Hippocratic Oath and undermines the trust 
of people to the doctor’s profession in general 
.45 As for doctors, lawyers, teachers, psycholo-
gists, philosophers, etc., their opinion varies 
depending on the actual conditions of life. For 
example, a survey of elderly has shown that a 

signifi cant number consider it permissible and 
they support euthanasia. Some doctors deem 
this action reasonable while executing eutha-
nasia in practice.46

Orthodox and Catholic Churches are cat-
egorically against euthanasia. In the opinion 
of the Orthodox Church, both types of eutha-
nasia, passive and active, are inadmissible,47 
as this is actually suicide; more precisely, as-
sisted suicide, and this is the greatest sin. A 
person has the right to life, but life itself and 
the right to terminate it is not granted to him. 
Only God may give and take life away, and 
euthanasia means an individual is getting in-
volved in God’s business. This is an unreal-
ized, subconscious dream – to become equal 
to God, which is absolutely inadmissible. With 
euthanasia, the life of one person is terminat-
ed by another person. 

The Orthodox Church considers Eutha-
nasia means serving Satan, which ultimately 
deprives a sick person of regret and the pos-
sibility of salvation. They believe there is no 
justifi cation for euthanasia as the immortal hu-
man soul always stands far above earthly val-
ues and views. According to their assertions, 
euthanasia is not tolerated byan ethical point 
of view. The euthanasia decision is simply the 
result of a sick person’s despair. Legalizing 
euthanasia will further destabilize people’s al-
ready weakened ethical state.. 48

The law should not lose touch with reli-
gion especially, in such a state as Georgia, 
where the Orthodox Church has played such 
a signifi cant role in the historic development of 
the country, it is recognized in Article 9 of the 
Constitution. 

The European Court of Human Rights put 
the question in the following way: “Could the 
right to life be interpreted as to imply the refus-
al to life as well?”In my conclusion, the right to 
life may not be interpreted to include the right 
to death, because the “right to death” differs 
from the ”right to life” diametrically, therefore, 
the right to life does not mean a person’s right 
to die.49  

A question arises: Could there be a case 
of murder against a patient’s will? Such a 
danger is quite real, where a murder can be 
disguised by euthanasia. Additionally, require-
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ments specifi ed under the law may be facili-
tated later on, which may be followed by an 
increase of actions done against a patient’s 
will. 

Opponents of euthanasia provide serious 
arguments to substantiate the correctness of 
their position: 
1. Euthanasia is not allowable in the legal 

point of view, because when a physician 
administers a fatal injection to an incur-
able patient suffering from cancer, the 
death is caused subjectively, not from the 
pathologic changes due to the disease 
but based on a decision made out of pity. 

2. Legalization of euthanasia is unaccept-
able from an ethical point of view. Due to 
the unique nature of a human’s life, the 
physician is obliged to struggle with all his 
strength to sustain life up to the fi nal mo-
ment. Modern medical treatment includes 
motivating consultations with a doctor to 
give hope to a patient, and hope already 
means a partial recovery. 

3. A mistake in the diagnosis is not excluded. 
A disease which is considered incurable 
today may become curable tomorrow. 

4. There are well-known cases in medicine 
when patients deemed incurable have re-
covered. A physician may also be dishon-
orable. Euthanasia is incompatible with 
the professional and societal function of 
a physician as well as the atmosphere of 
trust, which should exist between a physi-
cian and a patient, etc.50 

6. PROBLEM OF EUTHANASIA IN RELATIONS 
BETWEEN A PHYSICIAN AND A PATIENT

In recent years, patients participating in 
the decision making process have become 
more widespread. Based on the principles of 
the relationship between a patient and a doc-
tor, a portion of society supports increasing 
the rights of a patient in the process of medi-
cal decision-making. The second group con-
siders this inappropriate, because as a rule, 
quite complex and specifi c (medical) problems 
must be resolved. According to their discus-
sions, the right of choice should be granted 

only to physicians, and the patient should be 
subject to the physician’s decision.

The duty of a physician is to provide the 
patient with the maximum amount of com-
prehensive information about his disease, 
including medical manipulations, risks and 
outcomes. After reviewing the data and con-
sidering a physician’s recommendations, the 
patient should select a method of treatment 
and make a fi nal decision. For clear reasons 
in this case, a decision made by the patient 
cannot be always objective and well-grounded 
because the criterion of choice is not profes-
sional. This is why it is the physician’s duty to 
explain the situation and help make the best 
decision for treatment. The physician should 
know the patient’s psychology enough to en-
sure they properly understand the situation , 
and so deserve the patient’s trust in decision-
making. A physician should not neglect the re-
quirements of the patient. The patient should 
make his own decision as to what kind of treat-
ment is acceptable to him 

The physician’s objective is to help the 
patient make the proper choice. Patients have 
the right to receive comprehensive information 
about their health condition, including specifi c 
medical data, intended medical procedures, 
projected risk and effect of each procedure, 
diagnosis, forecast and progress of the treat-
ment process. This relation also envisages that 
as an exception, information may be withheld 
to a patient if there is a substantiated doubt 
that this information could incur serious injury 
to him and no positive result is evident. 

In this model, a physician acts as a con-
sultant, supplying a patient with necessary in-
formation, explaining that a particular means 
of treatment corresponds with his condition 
and no other.51In such a situation, a physician 
acts as a patient’s friend and teacher, explains 
the condition to him, introduces possible out-
comes of the decision, takes the level of the 
patient’s knowledge into account, and gives 
him fi nal recommendations, to help him make 
the best and most useful decision. The patient 
may choose the best version among the alter-
nate outcomes characterized by the physician 
and determine its optimality. It is important to 
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choose the most acceptable and useful model 
in any specifi c case.52

CONCLUSION

Today, the right of euthanasia is a subject 
of heated debate around the world, as the is-
sue is of a medical, religious, legal and ethic 
nature. Euthanasia is related to the confl icts 
of principal character. It gives rise to a confl ict 
between the fundamental rights ofthe value 
ofl ife on the one hand, and the right of each 
person to make a decision about their life, on 
the other hand. Mutual opinion in society on 
euthanasia has never existed; it has a large 
number of supporters as well as opponents. It 
is known that Plato was a supporter, and that 
Christianity rejected it. 

Every case of euthanasia should be as-
sessed in consideration of ethic and legal po-
sitions. Law is as progressive as it is ethical. 

It should be clarifi ed as to how reasonable 
an incurable patient’s right to request euthana-
sia is. What is the legal ground for the “right to 
death” within the “right to life” and how should 
the confl ict of values be decided? This is why 
it requires a progressive approach and should 
not be resolved according to which right is 
generally more important.53

One of the main reference points is a 
proper evaluation on whether euthanasia is a 
natural, reasonable human right. 54

In 1946 a society of euthanasia was or-
ganized in the USA, which submitted a draft 
law to legislative authorities signed by 1500 
physicians and 54 pastors, under which it was 
specifi ed that every 21 year-old person suffer-
ing from an incurable disease shall have the 
right to request a peaceful death, and a com-
mission of physicians and lawyers should in-
vestigate whether this request may be satisfi ed 
or not.55 Similar kinds of organizations were 
created in England identifying an individual of 
full age and sound mind suffering from great 
pains the right to make a choice between an 
easy and terrible death and the use of medical 
means to make such a choice.56 In one of the 
petitions which was submitted by supporters 
of euthanasia to New-York authorities, was 
stated: “When a person after developing a fa-

tal illness suffers from intensive and long term 
pains, life loses all the value to him and those 
people close to him. We think that society 
should give such a person the right to die. In 
this action, we will have the same compassion 
to the person as we do towards animals“.57

Euthanasia societies formed, based on 
such opinions as well as individuals who be-
lieved in the lawfulness of euthanasia, and had 
ideas on the impunity of euthanasia. Under all 
such plans the main requirements for execu-
tion of euthanasia are: 

Incurable disease and its terminal stage;1. 
Will of a sick person – to die;2. 
Execution of “a death verdict” by a phy-3. 
sician after the condition of a patient is 
examined by other physician (or physi-
cians).
It should be noted that the diagnosis of 

a doctor concerning a fatal disease might be 
found incorrect. Physicians may be mistaken 
and what is considered to be agony may just 
be crisis, in reality. At the same time, even 
presently, when it is possible to reanimate a 
person, when the margin between life and 
death is deleted, a person may actually sur-
vive. 

Many diseases once considered to be in-
curable are now curable. . A disease that pro-
vokes the will of euthanasia may become sub-
ject to treatment during the execution of eu-
thanasia. Moreover, there are so many means 
to treat pain and agony today that it is better 
if a doctor applies these methods and let the 
medicine do its job.

As to the second condition, consent does 
not assert anything. How can we establish the 
real will of a person and whether he is waiting 
for death as deliverance or not? The patient 
may be infl uenced by relatives who are tired 
of taking care of him, or he might himself wish 
to stop disturbing his family. Or, a person suf-
fering from strong pains may frequently ask to 
be killed to stop the agony, but it this may not 
be an affi rmation of his actual will. 

Let’s think for a second that a physician is 
offi cially granted the right to kill a patient in ag-
ony, suffering from an incurable disease, even 
upon the patient’s insistence to kill him. What 
trust may such a physician have in society, 
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who violated the Hippocratic Oath and short-
ened the minutes left in a patient’s life instead 
of facilitating the condition of the patient? Of 
course, a patient will be terrifi ed to discover 
himself in the hands of such a physician. 

It should also be taken into consideration 
that the supporters of euthanasia only use 
moral examples. They only wish an individual 
on the edge of death to be assisted to that 
end by a physician, but they forget that when 
a person is given a license to kill it can always 

be misused by an person who may apply eu-
thanasia for malicious purposes. 

And fi nally, the main argument is that the 
life of a person is an absolute value. It is pro-
tected from the moment a child is born until his 
death; it is protected in spite of the appraisal 
of this person by society, whether he is full-
bodied, healthy, sick or ugly. The depreciation 
of human life may lead mankind to outcomes 
which were best executed by fascism.
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ebsa da Sefasebebs; rogor da ratom mox-

da, rom meore msoflio omis Semdgomi 

msoflios mTavari `arbitris~ – gaer-

Tianebuli erebis organizaciisa da misi 

uSiSroebis sabWos – evroatlantikurma 

mama-damaarselebma ase iolad da ope-

ratiulad gadaabijes maTive `pirm-

Sos~ specialur rezolucias? saqme ki 

is aris, rom gaeros uSiSroebis sabWos 

1999 wlis 10 ivnisis 1244-e rezolucia 

arc gauqmebula da arc axleburad ar 

yofila koreqtirebuli. rezoluciaSi 

pirdapir aris naTqvami, rom kosovos 

momaval statusTan dakavSirebuli po-

litikuri procesis mizania `droebi-

Ti politikuri CarCo xelSekruleba~, 

romelic unda iTvaliswinebdes `TviT-

mmarTvelobis mniSvnelovan dones ko-

sovosaTvis, rambuies SeTanxmebisa, da 

iugoslaviis samokavSireo respublikis, 

regionis sxva qveynebis suverenitetisa 

da teritoriuli mTlianobas, kga-s (`ko-

sovos ganTavisuflebis armia~ – p.c.) de-

militarizaciis principTa sruli gaT-

valiswinebiT~.1

kosovos krizisis dasaregulireb-

lad gasatarebel gadaudebel Ro nis-

ZiebaTa konkretuli CamonaT valia xse-

nebuli rezoluciis meore danarTi, 

romlis meSvide da merve punqtebi asea 

formulirebuli:

`7. ltolvilTa sakiTxebSi gaer-

Tianebuli erebis organizaciis umaRle-

si komisris sammarTvelos meTvalyure-

obiT, yvela ltolvilisa da gadaadg-

ilebul pirTa usafrTxo da Tavisufali 

dabruneba...~2 

me-8 punqti sityvasityviT imeorebs 

zemoT moyvanil formulas rambuies 

SeTanxmebasa da regionis yvela saxelm-

wifos suverenitetisa da teritoriuli 

mTlianobis principTa dacvaze. aseve 

paata cincaZe

saerTaSoriso samarTlis normebi da konfliqtebi 
saqarTveloSi kosovos magaliTze
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kosovos ganTavisuflebis armiis demil-

itarizaciaze.

sainteresoa, rom uSiSroebis sabWos 

rezoluciaSi ramdenjerme aris damow-

mebuli rambuies SeTanxmeba, sadac mar-

Tlac iqna SemuSavebuli konfliqtis da-

regulirebis met-naklebad optimaluri 

sqema da separatistuli mxaris momavali 

konstituciis detaluri proeqtic ki 

warudgina 1999 wlis 4 ivniss gaeros gen-

eralur mdivans organizaciaSi safrange-

Tis elCma. 60-gverdiani teqsti kosovo-

saTvis TiTqmis uprecedentod farTo 

TviTmmarTvelobas iTvaliswinebda, sa-

kuTari sakanonmdeblo da saaRmsruleb-

lo organizaciebiT, policiiTa da far-

To saerTaSoriso kavSirebiT. erT-erTi 

punqti, romelic Tavidanve miuRebeli 

iyo albaneli separatistebisaTvis, es 

iyo principuli daTqma iugoslaviis siv-

erenitetsa da teritoriul mTlianoba-

ze.3 cota mogvianebiT qveynis (iugo-

slaviis) suvereniteti da teritoriuli 

mTlianoba iqca uSiSroebis sabWos re-

zoluciis mzid konstruqciad da erT-

droulad ganxeTqilebis vaSlad.

cnobili faqtia, rom dasavlel 

politikosebs ar uyvarT konfliqturi 

realobis istoriul fesvebSi qeqva da 

`istoriuli samarTlianobis~ cnebac 

iSviaTad Tu figurirebs maT politi-

kur leqsikonSi. meore mxriv, arc is-

toriuli faqtoris sruli ignorireba 

SeiZleba iyos imave eTnoteritoriuli 

konfliqtebis daregulirebis procesSi 

srulad gamarTlebuli da produqtuli. 

igive serbebi Znelad Tu daiviwyeben sa-

kuTar istorias da im istoriul faqts, 

rom maTi winaprebi jer kidev meSvide 

saukuneSi cxovrobdnen kosovoSi da 

swored es teritoria iqca maTi saxelm-

wifos formirebis centrad. 1389 wlis 

kosovos brZolis Semdeg, rodesac ser-

bebi sastikad damarcxdnen TurqebTan 

omSi, aq ukve albanelebi momravldnen, 

xolo me-19 saukunis damlevs kosovo 

iqca albanuri separatizmis centrad. 

serbebis centrma belgradSi gadainacv-

la. rac Seexeba kosovos, mxare italiis 

mier iqna okupirebuli meore msoflio 

omis wlebSi (marionetuli `didi albane-

Tis~ nawilic ki iyo), omis Semdgom ki iu-

goslavias daubrunda. Tumca, rogorc 

politikaSi, aseve mec nierebaSic, para-

lelebiT apelireba did sifrTxilesa da 

iuvelirul sizustes saWiroebs. imave 

kosovos epopeaSi erTi momentia TvalSi 

sacemi: esaa gare Zalebis, an gare Zalis 

roli separatizmis waqezebasa da Ria 

Tu farul mxardaWeraSi. iseve rogorc 

dnestrispireli, afxazi da osi separa-

tistebi mudam sargeblobdnen ruseTis 

mxardaWeriT (TviT samxedro ZaliTac 

ki), aseve kosovarebsac (ase uwodeben 

aq mcxovreb albanelebs) ar akldaT ti-

ranis mxridan TanagrZnoba da mxarda-

Wera. 1981 wels garedan daxmarebis mom-

lodine kosovarebma armiasTan Setakebis 

provocireba moaxdines lozungiT: `ko-

sovo – respublika~. gasuli saukunis 80-

ian wlebSi kosovo Tumca formalurad 

avtonomiuri mxaris statuss inarCune-

bda, magram respublikis atributebiT – 

parlamenti, mTavroba, qveynis umaRles 

organoebSi sakuTari warmomadgenlobe-

biT – imoseboda. mxaris istoriaSi axali 

etapi 1987 wels daiwyo, rodesac milo-

SeviCis epoqa dadga. momdevno mTeli 

aTi wlis ganmavlobaSi serbebi kosovos 

`dabrunebas~ uTvlidnen mTavar damsa-

xurebad miloSeviCs. rac Seexeba koso-

voSi albanelTa umravlesobas, rogorc 

secesiis arguments da kosovos albaneT-

Tan mierTebas (`ori oseTis~ analogi?), 

amaze serbebs sakuTari kontrargumenti 

hqondaT; `ras moimoqmedebda vaSingto-

ni, kaliforniel meqsikelebs, romel-

nic iq eTnikur umravlesobas Seadgenen, 

meqsikasTan gaerTianeba rom moesur-

vebinaT?~ nebismier SemTxvevaSi, dRes, 

rodesac TiTqmis 20-wliani gadasaxe-

didan vcdilobT `albanur-kosovouri 

Camosxmis~ separatizmis qronikebis gaa-

nalizebas, pirvel rigSi, unda vaRiaroT 

separatistTa brZolis strategiisa da 

taqtikis maRali margi qmedebis koefi-

cienti; Tu gasuli saukunis 90-ian wleb-

Si separatistTa imdroindelma erT-

pirovnulma liderma, mweralma da pro-

fesorma ibrahim rugovam, pasiuri wi-
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naaRmdegobis taqtika airCia (ris gamoc, 

im dros mas `kosovos gandsac~ uwodebd-

nen), 2000 wlis dasawyisidan sul ufro 

da ufro Zlierdeba e.w. `kosovos gan-

Tavisuflebis armia~, romlis meTauri 

xaSim taCi (metsaxelad `gveli~) dRes ko-

sovos mTavrobis meTauria. Tavis droze 

pasiuri winaaRmdegobis taqtikam gaama-

rTla – kosovoSi Cakvda saqmiani cxov-

reba da yovelgvari administraciuli 

funqcionireba, Tumca swored im wlebSi 

mTel evropaSi rekordul maCveneblebs 

miaRwia Sobadobam kosovoSi – ori pro-

centi weliwadSi (!). paralelurad sepa-

ratistTa mTavar sazrunavad iqca saer-

TaSoriso mxardaWera, miT umetes, rom 

miloSeviCis mouqneli da uazrod xisti 

politika separatizmTan brZolaSi karg 

Sanss aZlevda kosovarebs. praqtikulad 

miloSeviCis sabediswero Secdomebze 

iyo gaTvlili separatistebis mTavari 

imedi – ucxoeTis samxedro interven-

cia. Tumca movlenaTa aseT ganviTare-

bas Znelad Tu vinme ivaraudebda. 1992 

wlis agvistos nomerSi, Cveulebriv, kar-

gad informirebuli rusuli Jurnali 

`novoe vremia~4 imasac ki werda, rom kos-

ovos movlenebSi gareSe Zalis samxedro 

Carevas igive Sedegi mohyveboda, rac 

1979 wels avRaneTSi `gmirul desants~ 

mohyvao, magram saboloo jamSi movlen-

ebi swored separatistTa scenariT gan-

viTarda.

bunebrivia, kosovos kazusi (Tu 

precedenti?) Tavisebur lakmusis qa-

Raldad iqca msoflios yvela im sa-

xelmwifosaTvis, romelnic ukve aRmoC-

ndnen, an male SeiZleba aRmoCndnen sepa-

ratizmis safrTxis winaSe: meore mxriv, im 

faqtma, rom kosovos damoukideblobis 

politikuri, finansuri da samxedro (!) 

sponsor-iniciatorebi iyvnen vaSingtoni 

da misi evropeli mokavSireebi, separat-

istTa maSveli samxedro operacia ki na-

tos ZalebiT ganxorcielda, delikatur 

politikur-diplomatiur mdgomare-

obaSi Caayena sakuTar separatistebTan 

dapirispirebuli is saxelmwifoebi, ev-

ropasa da vaSingtonTan karg urTier-

Tobas rom ufrTxildebian. albaT, ami-

tom iyo, rom, Tundac saqarTveloSi, ase 

kantikuntad gamoexmaurnen (obieqturi 

analizis TvalsazrisiT) kosovos sepa-

ratistul triumfs. qarTul politikur 

publicistikaSi am TvalsazrisiT sul 

ramdenime naSromi moipoveba, romelTa 

Soris obieqturobiT gamoirCeva b-n si-

mon kilaZis ori werili5. rTulia imis 

mtkiceba, rom imave qarTul politikur 

elitas gacnobierebuli ar hqonda kos-

ovos magaliTSi Camaluli safrTxe, miT 

umetes, rodesac evropidan da ame rikis 

SeerTebuli Statebidan uw yvet nakadad 

moedineboda damaime debeli da damamS-

videbeli gancxadebebi: `kosovo erTa-

derTi da ganumeorebeli SemTxvevaa. 

qarTul sinamdvilesTan mas araferi aqvs 

saerToo~. wminda samarTlebrivi xasi-

aTiT es sru li WeSmaritebaa; istoriul 

da sxva faqtebze rom aRaraferi vTqvaT, 

belgradisgan gansxvavebiT, Tbiliss 

aranairi eTnowmenda ar Cautarebia afx-

azeTsa da cxinvalis regionSi, pi riqiT, 

300 aTasamde qarTveli iqca eTnikuri 

wmendis msxverplad, rac ramdenjerme 

dadasturda saerTaSoriso doneze. yve-

laferi es faqtia, magram moskovisaTvis 

kosovo imTaviTve iqca politikur prec-

edentad, sarezervo koziris kartad, 

romelsac adre Tu gvian aucileblad 

gaaTamaSebda postsabWour sivrceSi. 

manamde ki prezident v. putiniT daw-

yebuli da politikis eqspertebiT 

damTavrebuli, ruseTSi `aRSfoTebasa~ 

da `wuxils~ ar malavdnen `dasavleTis 

mier saerTaSoriso samarTlis abuCad 

agdebisa da fexqveS gaTelvis gamo~. 

mTlianobaSi ki erT mxareze aRmoCnda 

serbeTi da misi erTaderTi (Tanac uka-

naskneli) mokavSire ruseTi, xolo meo-

re mxares aSS da evrokavSiri, Tumca, rac 

Seexeba saerTaSoriso urTierTobebsa 

da sa er TaSoriso samarTlis dasavlel 

specialistebs, arc maT banakSi aRiniS-

neba upirobo erTsulovneba; zogi erTi 

cnobili dasavleli eqsperti Seecada, 

obieqturad daezustebina rogorc mxa-

ris damoukideblobis aRiarebis sasar-

geblo, aseve sawinaaRmdego argumen-

tebi. magaliTad bi-bi-sis mimomxil-
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velma, pol reinoldsma Semdegnairad 

daaxarisxa argumentebi6: separatistTa 

sasargeblod metyvelebs is faqti (bri-

taneli eqspertis azriT), rom gaeros 

uSiSroebis sabWos 1999 wlis 10 ianvris 

1244 rezolucia ki mouwodebda kosovos 

krizisis politikuri gziT dareguli-

rebas, magram arafers ambobda TviTon 

daregulirebis xasiaTze. imis gamo ki, 

rom uSiSroebis sabWos SemdgomSi aRar 

miuRia rezolucia kosovos statusTan 

dakavSirebiT, TiTqos aman dasavleTs 

misca sababi, emtkicebina, rom uSiSroe-

bis sabWos zemoT xsenebuli rezolucia 

im saerTo principebisaken mibrunebas 

iTvaliswinebs, didi rvianis sagareo 

saqmeTa ministrebi rom ganixilavdnen 

imave 10 ivnisis rezoluciis uSualo 

wina periodSi. aqedan gamomdinare ki, 

ukanaskneli SeiZleba safuZvlad dasde-

boda kosovos damoukideblobis aRiare-

bas.

aRiarebis momxreebi xsenebul zo-

gad principadac miiCnevdnen uSiSroe-

bis sabWos rezoluciis im muxls, sadac 

saubari iyo kosovos mniSvnelovani do-

nis TviTmmarTvelobis ganmsazRvrel 

`droebiT politikur CarCo xelSekrule-

baze~. sainteresoa evrokavSiris doku-

mentis erTi pasaJi: `mTlianobaSi, esa 

Tu is warmonaqmni Tu daarsda rogorc 

im saxis saxelmwifo, rogorc es saer-

TaSoriso samarTlis mier aRiqmeba, 

SeiZleba miRebul iqnes misi aRiarebis 

politikuri gadawyvetileba.~7 aranak-

leb sayuradReboa imave dokumentis 

Semdgomi daskvna: `aseT situaciaSi mo-

qmedeba, romlis mizanic aris saboloo 

statusis dadgena, metad Seesatyviseba 

1244 rezoluciis ganzraxvebs, vidre ne-

bismieri rezultatis blokireba maSin, 

rodesac yvela Tanxmdeba status-kvos 

SenarCunebis SeuZleblobaze~. argumen-

tad iqca is garemoebac, rom damoukide-

blobis aRiarebiT das ru l deboda sab-

oloo statusis Semu Savebis procesi, 

rasac gulisxmobda uSiSroebis sabWos 

rezolucia. da bo los, evrosabWos do-

kumenti, iuri diuli TvalsazrisiT, 

ara savaldebu lod aRiare bda uSiSroe-

bis sabWos rezoluciis preambulasa da 

teqstSi dafiqsirebul princips iugo-

slaviis suverenitetsa da teritoriul 

mTlianobaze. 

sulac ar aris aucilebeli saerTa-

Soriso samarTlis specialistoba, rom 

mkiTxvels SeumCneveli ar darCes zemoT 

moyvanil argumentTa saeWvo damajere-

bloba; arc meti, arc naklebi, saubaria 

gaeros uSiSroebis sabWos rezoluciis 

sajaro reviziasa da misi fuZemdebluri 

momentis – organizaciis wevri saxelm-

wifos suverenitetsa da mTlianobis xe-

lyofaze. 

kosovos damoukideblobis momxre-

Ta da mowinaaRmdege mxareTa argu-

mentirebis zemoT naxsenebi britaneli 

mkvlevris azriT, serbeTisa da ruse-

Tis argumentebi gacilebiT martivi da 

araorazrovania; mTavari is aris, rom 

suverenuli saxelmwifo serbeTi ar 

dasTanxmebia Tavisi teritoriis erTi 

nawilis damoukideblobas. am poziciaze 

idgnen evrokavSiris wevrebi – saberZne-

Ti, espaneTi, kviprosi, slovakia, bulga-

reTi da rumineTi, Tumca vetos ufleba 

ar gamoiyenes, rasac Tavisi axsna aqvs. 

samarTlebrivi TvalsazrisiT, Znelia 

serbeTisa da ruseTis iseTi argumen-

tebis uaryofa, rogoric aris gaeros 

uSiSroebis sabWos 1244 rezoluciis 

meaTe muxli, sadac dafiqsirebulia ko-

sovosaTvis `mniSvnelovani avtonomia 

iugoslaviis samokavSireo respublikis 

CarCoebSi~. imave rezoluciaSi pirdapir 

aris miTiTebuli, rom kosovoSi saer-

TaSoriso Zalebis (samSvidobo Tu samx-

edro) yofna mowonebuli da damtkiceb-

uli unda iyos gaeros mier, rac ar momx-

dara. mTavari da fuZemdebluri princi-

pis, romlis `cinikur da aRmaSfoTebel 

ignorirebaze~ miuTiTebda belgradi da 

moskovi, Tanaxmad, nebismieri sazRvre-

bis Secvla mxolod da mxolod urT-

ierTSeTanxmebis safuZvelzea dasaSve-

bi. raki aseTi SeTanxmeba belgradsa da 

priStinas Soris ar momxdara, ukanonoa 

kosovos damoukideblobac.

kosovos movlenebma mwvave disku-

siebis Temad aqcia agreTve saerTa-
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Soriso samarTlis kidev erTi prob-

lema (romelic dRiTidRe sul ufro 

da ufro aqtualuri xdeba); igulisx-

meba TviTgamocxadebul `saxelmwi-

foTa~ cnobisa da aRiarebis sakiTxi. 

gordias kvanZi isev da isev teritori-

uli mTlianobisa da TviTgamorkvevis 

principTa urTierTkavSiria. saerTa-

Soriso sazogadoebis winaSe saxelmwi-

foTa cnoba-aRiarebis dilema pirveli 

msoflio omis Semdgom wlebSi dadga, 

rodesac versalisa da Semdgom konfer-

enciebze rTuli gadasawyveti xdeboda, 

Tu vin unda yofiliyo konferencie-

bis monawile (xmis uflebiT) da erTa 

ligis wevri. es sakiTxi ganixileboda 

monte videos saerTaSoriso konferen-

ciaze (1933 weli), sadac miiRes kidev 

daskvniTi konvencia. es ukanaskneli oTx 

kriteriums iTvaliswinebda, rogorc 

aucilebel winapirobas, saxelmwifoTa 

aRiarebisa da saerTaSoriso doneze misi 

cnobisaTvis. esenia: 1. mudmivi mosax-

leoba; 2. garkveuli teritoriis floba 

(Tumca zustad ar iyo gansazRvruli 

teritoriis legitimuroba mezobeli 

saxelmwifoebis TvalTaxedviT – p.c.); 

3. mTavrobis arseboba; 4. saxelmwifos 

unari sxva qveynebTan urTierTobis 

dam yarebis TvalsazrisiT (SemdgomSi 

specialistTa mier araerTxel yofila 

gaprotestebuli am punqtis bundovani 

xasiaTi – p.c.).8 miuxedavad imisa, rom 

montevideos konvencia sul sxva realo-

bis gaTvaliswinebiT iqna SemuSavebuli 

sul sxva regioniosaTvis (mas xeli moaw-

era aSS-ma da laTinuri amerikis 18-ma 

saxelmwifom), 60 wlis Semdegac ki, 1991-

1993 wlebSi, saxelmwifos deginaciis am 

gansazRvrebiT xelmZRvanelobda e.w. ba-

dinteris komisia, rodesac yofil iugos-

laviasTan dakavSirebiT rekomendaci  ebs 

amzadebda evrokavSiris dakveTiT. amave 

principebis gaTvaliswinebiT cdilob-

da miloSeviCis braleulobis dadgenas 

saerTaSoriso tribunalic, rodesac 

arkvevda, romeli saxelmwifos teri-

toriaze moqmedebda braldebuli: xor-

vatiis Tu iugoslaviis. sayuradReboa, 

rom 2008 wlis pirveli oqtombris no-

merSi gamoqveynebul werilSi rusuli 

gazeTi `komersanti~9 swored montevi-

deos principebs iSveliebda im versiis 

dasamtkiceblad, rom TiTqos saerTa-

Soriso samarTali cnobs TviTaRiarebis 

principsac. sinamdvileSi, anbanuri WeS-

maritebaa, rom saxelmwifoebriobis Te-

oria mxolod im saxelmwifoebs cnobs 

saerTaSoriso samarTlis subieqtad, 

romelTac sxva saxelmwifoebi aRiareben 

aseTad. Tavi rom avaridoT gauTavebel 

da usagno davas imis Taobaze, Tu ramdeni 

saxelmwifos mier unda iyos aRiarebuli 

esa Tu is saxelmwifoebrivi warmonaqmni, 

raTa cnobil iqnes saerTaSoriso samar-

Tlis subieqtad, imave montevideos kon-

venciis pirvelive principi – `mudmivi 

mosaxleoba~ – gamoricxavs afxazeTisa 

da cxinvalis regionis saerTaSoriso 

samarTlis subieqtobas; am teritorie-

bis `mudmivi mosaxleobis didi nawili 

(afxazeTSi yvelaze mravalricxovani 

eTnikuri jgufi) ucxo saxelmwifos 

samxedro Zalis mier iqna gamoZevebuli, 

TviT `saxelmwifoebi~ ki okupirebulia 

imave ucxo qveynis mier. komikuri situ-

aciebic dagrovda praqtikaSi: magali-

Tad, taivansa da kontinentur CineTs 

Soris maRiarebeli arCevanis procesSi 

or-orjer Seicvales pozicia (oficial-

ur poziciazea saubari) liberiam da 

CvenTvis ukve kargad cnobilma naurum. 

ra fasi an mniSvneloba SeiZleba hqondes 

saerTaSoriso TanamegobrobisaTvis 

aseT cnoba-arcnobas?

aRniSnul problemasTan mimarTebiT, 

specialistebi 1941 wlis 14 agvistos 

amerikis prezident ruzveltisa da bri-

taneTis premier CerCilis mier xelmow-

eril ̀ atlantikur qartiasac~ imowmeben. 

dokumenti meore msoflio omis Semdgomi 

msoflios `mowyobis~ sakiTxebs exeboda 

da ruzveltis prin cipul poziciasac 

asaxavda, erTa TviTgamorkvevisa da axal 

saxelmwifoTa Seqmnis TvalsazrisiT. h. 

kisinjeri imowmebs ruzveltis sityvebs: 

`me mtkiced mwams, rom, Tu Cven vapirebT 

uzrunvelvyoT stabiluri msoflio, igi 

CamorCenil qveynebsac unda moicavdes~.

ruzveltis rwmeniT, xalxebi unda gan-
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Tavisuflebuliyvnen `CamorCenili ko-

lo niuri politikis Sedegebisagan~.10 

rogorc vxedavT, dokumentSi laparakia 
koloniur qveynebze, maTi suverenite-

tisa da damoukideblobis aRdgenaze da 

am qveynebis xalxebis TviTgamorkvevis 

uf lebaze. ase rom, kosovos, afxazeTis, 

cxinvalis regionisa Tu sxva romelime 

Tanamedrove separatistuli warmonaq-

mnis `gasaxelmwifoebriobisa!~ da maTi 

cnoba-aRiarebis sasargeblod igi namd-

vilad ar gamodgeba.

1 (http:///www.un.org./russin/documen/scresol/res 1999/res 1244. htm).

2 iqve.

3 http://www.un.org.Косово/
4 ”Новое время“, 1992, 34.
5 `saqarTvelos respublika~, 2007 w., 8 da 11 dekemberi, 241, 242.

6 http://newxvole.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/hi/russian/
internatio..8.18.2009

7 BBC RUSSIAN.com
8 http:ru.wikipedia.orglwiki
9 `Комерсант~ №177, 01.10.2008.
10 Г. Кисинджер, Дипломатия, М., 1990, gv. 350.
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Since February 17, 2008 when local Alba-
nians declared their independence, the dis-
pute concerning the legitimacy of the Serbian 
separatist province worsened. Although lead-
ing states in the world (e.g. USA, EU)recog-
nize Albania’s independence, Russia, Serbia 
and a number of other states consider it an 
infringement on the territorial integrity of a 
sovereign state, implemented with military 
forces, and claim it violates international law 
regulations. In this regard, the environment 
has not fundamentally changed by the July 
22 Resolution of the UN International Court. It 
is evident that scientifi c and political disorder 
will continue for a long time in central Europe, 
over what many people consider is the legal 
basis of an artifi cially created quasi-state. The 
resulting factor adds dramatic effect to the sit-
uation; many experts think the Hague Court 
resolution will negatively affect confl icts exist-
ing in the post-Soviet arena. How real such a 
danger is will be obvious in the future, how-
ever, the role of the civilized west is already 
provoking non-homogenous comments and 
appraisals. How and why has it happened that 
the chief “arbiter” in the world following World 
War II (the Euro-Atlantic founders of the United 
Nations Organization and its Security Council) 
have so simply and promptly refuted a Special 
Resolution of their own “fi rstling?” 

The June 10, 1999 UN Security Council 
Resolution No. 1244 was neither annulled 
nor recently corrected. The resolution directly 
specifi es for a political process towards the 
establishment of an interim political framework 
agreement providing for a substantial self-gov-

ernment for Kosovo, taking into full account 
the Rambouillet accords and the principles of 
sovereignty and the territorial integrity of the 
Federal Republic of Yugoslavia and the other 
countries of the region, as well as the demili-
tarization of the KLA.1

A specifi c list of urgent measures for sta-
bilization of the crisis region is in Annex 2 of 
the aforementioned Resolution The 7th and 
8th clauses state:  

“7. Safe and free return of all refugees 
and displaced persons under the supervi-
sion of the Offi ce of the United Nations High 
Commissioner for Refugees...2 

Under Clause 8, the formula takes into ac-
count the Rambouillet accords and the princi-
ples of sovereignty and territorial integrity of all 
other countries of the region, and the demili-
tarization of UCK, is repeated word by word. 

In the Security Council Resolution the 
Rambouillet accords are acknowledged sev-
eral times and an optimal scheme of confl ict 
regulation was actually, more or less, worked 
out . The Ambassador of France even submit-
ted a detailed project for the future constitu-
tion of the separatists to the United Nations 
Secretary-General on June 4, 1999. The 60-
page text envisaged an almost unprecedent-
ed extensive self-government with its legisla-
tive and executive organizations, police and 
inclusive international relations. One of the 
clauses which was originally unacceptable for 
Albanian separatists, was a principal agree-
ment on the sovereignty and territorial integrity 
of Yugoslavia.3 Shortly afterwards, the sover-
eignty and territorial integrity of Yugoslavia be-

PAATA TSINTSADZE 

KOSOVO: NORMS AND CONFLICTS OF 
INTERNATIONAL LAW IN GEORGIA



 219

P. TSINTSADZE, KOSOVO: NORMS AND CONFLICTS OF INTERNATIONAL LAW IN GEORGIA

came the main point of the Security Council 
resolution and subject of dispute at the same 
time. 

It is a known fact that western politicians 
do not like to look for confl ict veracity in his-
torical roots and the concept of “historical jus-
tice” is buried deep in their political dictionar-
ies. On the other hand, ignoring a historical 
fact may be quite justifi ed and productive in 
the regulation process of the same ethno-
territorial confl ict. Serbians can hardly forget 
their history and the historical fact that their 
ancestors lived in Kosovo in the 7th century 
and this territory was the center their nation’s 
development. When the Serbians were routed 
in the war against Turkey in 1389, the num-
ber of Albanians increased, and by the end of 
19th century, Kosovo was a center of separat-
ism. Many Serbians moved to Belgrade. As 
for Kosovo, Italy occupied it during World War 
II (it also was a part of the marionette “Great 
Albania”), and it was returned to Yugoslavia 
after the war. Although in politics as well as in 
science, engaging with parallels requires great 
care and extremely high precision. 

In the Kosovo epic one element must be 
taken into consideration; this is the role of ex-
ternal forces in the promotion of separatism, 
providing both open and hidden support. As 
Dniester, Abkhaz and Ossetian separatists 
have had consistent support from Russia (in-
cluding military), Kosovars (Kosovo Albanians) 
have also always found compassion and sup-
port from tyrants. In 1981, Kosovars expect-
ing assistance from outside provoked a clash 
with the army with the slogan: “Kosovo – the 
Republic”. During the 1980s, however, Kosovo 
formally retained the status of autonomy , and 
functioned with the attributes of a republic – 
parliament, government, and representatives 
in the highest bodies of the country. 1987 
saw the beginning of a new period in the re-
gion’s history when the Milosevic era com-
menced. Within the next ten years, Serbians 
considered the “return” of Kosovo Milosevic’s 
greatest achievement. While the majority of 
Albanians in Kosovo argued for separation 
and joining Kosovo to Albania (analogy of “two 
Ossetias”?), Serbians had their own coun-

ter-argument. “What would Washington do if 
Californian Mexicans composing the ethnic 
majority there desired to join Mexico?” 

In any case when we try to analyze the 
separatism narrative of “Albanian-Kosovo” af-
ter nearly 20 years we have to fi rst acknowl-
edge the contributions of the major benefi cial 
strategies and tactics of the separatist’s strug-
gle. In the 1990s, the sole leader of that time, 
writer and professor Ibrahim Rugov, chose the 
tactic of passive resistance (for which he was 
even called the “Kosovo Gandhi”). At the be-
ginning of 2000, the Kosovo Liberation Army 
(KLA), headed by Khashim Tachi (“Snake”) 
became stronger. Tachi is presently Head of 
the Kosovo government. The tactics of pas-
sive resistance were justifi ed when business 
life came to a standstill in Kosovo, as well 
as all sorts of administrative functions. Yet in 
these very years, the birth rate reached record 
levels in Kosovo with two percent a year (!). 
At the same time, garnering international sup-
port became the major aim of the separatists. 
The infl exible and senselessly rigid policy of 
Milosevic in the struggle with separatism pro-
vided good opportunities to Kosovars in this 
respect. The separatists actually counted on 
the fatal mistakes of Milosevic – i.e. foreign 
military intervention. Honestly, such a devel-
opment of circumstances was hard to foresee. 
In the August1992 edition of the usually well-
informed Russian magazine, “Novoe Vremia”4, 
military intervention of external forces in 
Kosovo would have the same results as the 
“heroic troops” in Afghanistan had in 1979. But 
in the end, the situation developed according 
to the separatists’ very scenario. 

Naturally, the Kosovo precedent became 
some kind of litmus paper for all those states 
in the world that have already faced or may 
face the risk of separatism. On the other 
hand, the fact that the political, fi nancial and 
military (!) sponsor-initiators of Kosovo inde-
pendence were Washington and its European 
allies, and that NATO forces implemented the 
military liberation operation of the separatists 
, puts states in confl ict with their own sepa-
ratists in a delicate political – diplomatic situa-
tion as they try to maintain good relations with 
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Europe and Washington. Evidently, this was 
why the triumph of Kosovo separatists was so 
rarely mentioned in Georgia (in view of objec-
tive analysis). In Georgian political journalism, 
there are only a few pieces of work in this re-
gard, among which are two letters by Mr. Simon 
Kiladze, which are distinguished by objectivity.5 
It is diffi cult to assert that the Georgian political 
elite had not realized the danger hidden in the 
Kosovo example. Additionally, Europe and the 
US delivered many reassuring announcements 
that: “Kosovo was the sole and unique case 
and had nothing in common with Georgia”. In 
the purely legal point of view, this is absolutely 
correct; Disregarding historical and other facts, 
Tbilisi, unlike Belgrade, did not conductethnic 
cleansing in the Abkhazia and Tskhinvali re-
gions. On the contrary, up to 300,000 people 
became victims of ethnic cleansing – a fact 
that has been verifi ed several times interna-
tionally. For Moscow, however, Kosovo be-
came a political precedent, a reserve trump 
card that would by all means be played in the 
post-Soviet area. Up till then everybody - be-
ginning with Vladimir Putin, Dmitri Medvedev 
and political experts - expressed “indignation” 
and “anxiety” “that the West disregarded and 
neglected international law”. Generally, on 
one side there was Serbia and its sole (and 
fi nal) partnerRussia, while on the other was 
USA and the EU However, for international re-
lations and western specialists of international 
law, an unconditional unanimity is evident in 
neither camp. Some famous western experts 
tried to objectively specify the arguments for 
and against recognition of independence. For 
example, BBC observer Paul Reynolds, clas-
sifi ed the arguments in the following way6: 
“the fact that Resolution No. 1244 of June 10, 
1999 of the UN Security Council appealed to 
the regulation of the Kosovo crisis in a political 
manner, but said nothing about the nature of 
the regulation itself, speaks for the separatists’ 
benefi t (in the opinion of British experts). As 
the Security Council has not made a further 
resolution on the Kosovo status, the West has 
a reason to assert that the Security Council 
resolution envisages a change of the direction 
towards those common principles which were 

reviewed by the Ministers of Foreign Affairs 
of the G-8 Countries, immediately before the 
Resolution of June 10. Therefore, the latter 
could be the basis for recognition of Kosovo 
independence. 

Supporters of independence considered 
the Resolution of the Security Council article 
that stated “establishment of an interim po-
litical framework agreement providing for a 
substantial self-government for Kosovo” was 
reviewed as a general principle. One pas-
sage of the EU document is also worth not-
ing: “Generally, once a entity has emerged 
as a state in the sense of international law, a 
political decision can be taken to recognize 
it”.7 The conclusion of the same document is 
also highly interesting: “Acting to implement 
the Final Status outcome in such a situation 
is more compatible with the intentions of 1244 
than continuing to work to block any outcome 
in a situation where everyone agrees that 
the status quo is unsustainable”. The circum-
stance that by recognizing independence, the 
process of processing a fi nal status would be 
comprehensive became an argument as well, 
which was implied by the Resolution of the 
Security Council. And fi nally, the document 
of the European Council considered the pre-
amble and the principle specifi ed under the 
text concerning the sovereignty and territorial 
integrity of Yugoslavia under the Resolution of 
the Security Council as non-compulsory, from 
a legal point of view. 

It is not necessary to be a specialist of 
international law to note a hesitant conviction 
of the aforementioned arguments; the matter 
refers to the public revision of the UN Security 
Council Resolution and its founding moment 
– the sovereignty of a member state of the or-
ganization and infringement of integrity. 

In Mr. Reynold’s opinion, Serbian and 
Russian arguments are far easier and clearer; 
the main thing is that a sovereign state Serbia 
has not agreed with the independence of one 
part of its territory. This position was upheld 
by EU members, Greece, Spain, Cyprus, 
Slovakia, Bulgaria and Romania, however, 
they did not exercise their right to veto. From 
the legal point of view, it is diffi cult to object 
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to Serbia and Russia’s Article 10 arguments 
where a “substantial autonomy within the 
Federal Republic of Yugoslavia” is deter-
mined, which is important for Kosovo. It is 
directly specifi ed in the same Resolution that 
the presence of international forces (peaceful 
or military) in Kosovo should be approved and 
certifi ed by the UN, which has not taken place. 
The cynical and indignant disregard of this 
general and founding principle was noted by 
Belgrade and Moscow. This is the principle in 
which, changing any borders may be allowed 
only on the basis of mutual agreement. As 
long as there is no such agreement between 
Belgrade and Prishtina, the independence of 
Kosovo is illegal. 

Kosovo events created yet another in-
ternational law problem, which is a subject of 
heated debate ( becoming more actual); this 
is the issue of recognition of self-declared 
“states”. The interrelation of territorial integrity 
and self-determination principles is a Gordian 
knot. The dilemma of recognizing states in the 
international arena arose in the years follow-
ing World War I, when at Versailles and sub-
sequent conferences it became diffi cult to de-
cide who should be allowed to participate in 
the conferences (with a voting right) and be a 
member of the League of Nations. This issue 
was reviewed at the Montevideo International 
Conference (1933), where a conclusive con-
vention was adopted. The latter envisaged the 
fi nal four criteria as a necessary precondition 
for recognizing states and for acknowledging 
them on the international level. These criteria 
were: 1. Permanent population; 2. Ownership 
of determined territory (although the legitima-
cy of the territory was not exactly determined 
from the point of view of neighboring states); 
3. Existence of government; 4. Ability of a state 
to establish relations with other countries (the 
obscure nature of this clause was further pro-
tested by specialists many times)8. 

Although the convention of Montevideo 
was designed in consideration of for the ab-
solutely differing realities of other regions (it 
was signed by the USA and 18 Latin American 
states), even after 60 years, in 1991-1993 
the Badinter Commission was directed with 

such determination by a state that was pre-
paring recommendations in relation to the 
former Yugoslavia at the order of the EU. 
The International Tribunal also tried to estab-
lish Milosevic’s allegations considering these 
very principles when it investigated on which 
territory the state made the charge : Croatia 
or Yugoslavi? In a letter published in the 
October 1, 2008 edition of the Russian news-
paper “Kommersant,”9 the very principle of 
Montevideo was used to ascertain the version, 
as if international law recognized the principle 
of self-acknowledgment as well. Actually, it is a 
simple truth that the theory of State organiza-
tion only recognizes those states as subjects 
of international law, which are recognized as 
such by other states. The question remains; 
how many states must recognize a particu-
lar state formation before it is acknowledge-
das a subject of international law?The same 
principle of Montevideo – “Permanent popula-
tion” excludes the subjectivity of international 
law on Abkhazia and the Tskhinvali region; a 
major portion of the “permanent population” 
of these territories (the biggest ethnic group in 
Abkhazia) was expelled by a military force of a 
foreign state and the “states” themselves were 
occupied by the same occupying country. This 
brings to mind various comic situations, for ex-
ample, in the process of recognizing the choice 
between Taiwan and continental China Liberia 
and Nauru (well-known to Georgia) changed 
their positions twice (the matter concerns to 
offi cial position). What price or signifi cance 
may such recognition/non-recognition have on 
the International Commonwealth? 

In relation to this problem, specialists apply 
the Atlantic Charter, signed by Franklin Delanor 
Roosevelt, and Winston Churchill, on August 
14, 1941. The document regards the matters of 
the “arrangement” of the world following World 
War II and refl ected Roosevelt’s principal po-
sition as well, in view of the self-elucidation of 
nations and the creation of new states. Even 
Henry Kissinger quoted Roosevelt “I am fi rmly 
of the belief that if we are to arrive at a sta-
ble peace, it must involve the development of 
backward countries”. Roosevelt believed that 
people should be freed from a backward colo-
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nial policy”.10 It is evident the document evalu-
ates colonial countries and the restoration of 
their sovereignty and independence and the 
people’s right to self-elucidation. Thus, it will 

1 (http:///www.un.org./russin/documen/scresol/res 1999/res 1244. htm).
2 The same. 
3 , http://www.un.org.Косово/
4 “Novoe Vremia”, 1992. No.34
5 “Republic of Georgia”, 2007, December 8 and 11. #241, #242
6  http://newxvole.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/hi/russian/

internatio..8.18.2009
7  BBC RUSSIAN.com
8 http:ru.wikipedia.orglwiki
9 “Kommersant” No.177. 01.10.2008
10 H. Kissinger. Diplomacy. М. 1990 p. 350 

never prove useful to the formation of a state 
of Kosovo, Abkhazia, Tskhinvali Region or any 
other current separatist entity and their recog-
nition-acknowledgement. 
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